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RESPONDENT'S EXHIBIT No. 1-WW

January 29, 1942.

Correction for minutes of the Labor Relations
meeting held January 8, 1942.

Investigation revealed that the errors made by
Mr. George Durand were of a minor nature, and
the minutes of this meeting are hereby corrected,

deleting the word "expensive errors" and substi-
tuting "minor errors".

/S/ P. D. HILEMAN
For The Company

/S/ IRVIN HESS
For the Alliance

Minutes of a meeting held at 2 :30 p. m., Thurs-
day, January 8, 1942, between the Comm'ittee of
the Pacific Motors Parts Workers Alliance and
the Management representatives.

Mr. W. I. Metzger was introduced as a guest
of the Management and Mr. O. P. Wright was
introduced as a guest of the Committee.
Mr. Millman suggested that Mr. Hess open the

meeting since he had several things on this list,

and Mr. Hess replied Mr. Sterbens felt it was
rather unfair to him to have to furnish his own
gloves since he had doubled production on the
torch hardening job since taking it over. Mr.
Kearns took exception to Mr. Sterbens' remark con-
cerning doubling production, and Mr. Hess replied
that the production rate had been 400 pieces when
Mr. Sterbens started and was not 800 pieces. Mr.
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Kearns replied that the standard on this job had

always been 600 and that Mr. Sterbens had not

doubled the production. Mr. Hess remarked that

Mr. Sterbens had kept a check on the number of

gloves used and in 26 working days he had used

29 pair of gloves. These gloves were purchased

by Mr. Sterbens at a cost of 32c a pair. Mr. Hile-

man commented that Mr. Bebb had done this work

back in 1936 and asked Mr. Bebb what he thought

about it. Mr. Bebb stated he had done 600 pieces

at that time and had not worn any gloves, merely

because it had not occurred to him to do so. How-

ever, Mr. Hileman suggested that a study be made

of the jobs requiring gloves, and on those jobs

where gloves wear out quickly it might be that

the company can furnish them if they are abso-

lutely necessary. He definitely stated that we would

not go back to the old system of furnishing gloves

for everyone and that if we decided on a plan

of furnishing gloves when necessary, the privilege

must not be abused.

Mr. Hess then referred to Mr. Wright and asked

that his job of Aircraft Stem Grinding carry the

same rate as the Cylindrical Grinding. Mr. Kearns

stated he had talked to the Foremaii on this sub-

ject and it was the general opinion that the job

was worth as much as the Cylindrical Grindhig.

He remarked that Mr. Wright had done consider-

able pioneering on this work and had done a good
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job. Mr. Millman observed that these things had
been considered when the Aircraft Stem Grinding
rate had been set some months ago, and that it was
decided since the stem grinding job was repetitive

and the Cylindrical grinding was of a greatly
varied nature, this job should not carry the same
rate, although it should be higher than the special

grinders. Mr. Millman asked Mr. Kearns if he
felt skill on these two jobs were equal and Mr.
Kearns stated he did. Mr. Hileman reminded Mr.
Kearns he had reversed his position and Mr. Kearns
agreed but he still believed the rate jus^/iable. It
was agreed then by Management that a rate of
$1.11 be set on this Aircraft Stem Grinding job
and a rider would be attached to the contract/
Mr. Hess then suggested that the Thread Grinder

rate be raised to $1.01, the same as Special Grinder.
He remarked that Mr. Paul Miller believed the
type of work being done by our Thread Grinders
required as much skill as the Special Grinders
and rates should be equal. At this point Mr. Miller
was called into the meeting, and upon being ques-
tioned, stated he did believe the jobs were equal.
He was asked if they were considered so in the
Cleveland Plant, and replied that they were not
since the thread grinding work there was more
or less mechanical and was not as varied as our
work in this plant. Mr. Hileman asked the Com-
mittee if they would grant Management a few
days in which to consider this problem, and re-
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minded them that we were expecting a lot of

thread grinding jobs with a Class 4 fit, and if

our rate on this work was too high we would lose

the orders. He agreed that by the next meeting

a decision would be made on this subject.

Mr. Hess then asked that some form of heating

system be placed in the lunch room so it would

be more comfortable for employees. Mr. Millman

replied that plans were made for canvas drops

to be placed on the two walls which are not screened

in. He pointed out that canvas was preferable

to glass in that it could be raised during the hot

days in the summer to allow for ventilation. He

informed the Committee it was contemplated plac-

ing two oil drum heaters in the lunch room. It

was not desired to put new, expensive heaters there

because of the dampness which would cause them

to deteriorate rapidly. Management informed the

Committee heat would be installed in the lunch

room as soon as possible but there was no point

in installing heaters until the canvas could be

placed in position, and it would probably be some-

time before this could be done due to lack of

available material.

Mr. Overlander then brought up tlie subject of

Mr. George Durand in the Toolroom, who felt

he should receive more money. Mr. Kearns reported

that he had talked to Toolroom Superintendent

Schindler regarding Mr. Durand, and Mr. Schin-
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dler did not feel he was worth more money at this

time. The majority of his work was satisfactory,

but a number of expensive errors had been made
by Mr. Durand and he was put on the coppers

because this was not as exacting a job as some
of the other die work. Mr. Overlander said he un-

derstood Mr. Durand had been placed on the cop-

pers because a former employee, Mr. Tappey, had
not been able to do this job satisfactorily. Mr.
Millman stated Mr. Durand had primarily been

placed on this job because Mr. Tappey had con-

tinually asked for day work and it was felt that

he and Mr. Durand could alternate, thereby giv-

ing them both an opportunity to work some days.

Mr. Kearns expressed surprise that this subject

had come up since it had been three weeks or so

since he and Mr. Schindler had discussed it and
Mr. Durand should have been informed. Mr. Over-
lander replied he was not sure, but he thought
Mr. Schindler had done so. Mr. Millman then

telephoned Mr. Schindler, who replied he had noti-

fied Mr. Durand of his decision several weeks be-

fore.

Mr. Millman then told the Committee that the

Management had been considering setting a rate

for Class B. Toolmakers this rate to carry a top

of $1.17, which is two cents higher than the mini-

mum rate for Toolmaker Class A. He pointed out

to the Committee the obviousness of the fact that

tool making was a job which was not learned in
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a few months time, and as soon as a man was

moved from the Die Department into the Tool

Department he immediately began to demand the

top rate for Tool Makers. It is against the Man-

agement's policy to hold any man under the top

rate for too great a period, unless he is an excep-

tional case, and it was believed that more personal

satisfaction would be held by the employees if an

intermediate rate were established between the Die

Department and the Tool Maker Class A. This

suggestion being agreeable to the Committee, it

was decided to attach a rider to the contract.

Mr. Overlander then brought up the case of Mr.

Moretz, who has the supervision of the die makers,

and asked if Mr. Moretz was getting more money

for this increased responsibility. The question had

been brought up when the men working under Mr.

Moretz were due for an increase. Mr. Millman

stated that the Management had considered giving

Mr. Moretz the set-up rate since this department

will be increased and his responsibility will be

greater.

Mr. Hess referred to the amount of time re-

quired by the Committee for listening to the com-

plaints of the individual members, and stated con-

siderable production time was taken for this rea-

son. Mr. Millman replied he knew far too much

time was being spent by Connnittee Members and

employees in talking over their business during

hours which should be spent on production and
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that sometliing must be done about this. Mr. Hile-

man suggest(»d that the Committee appoint one

man each da}^ to hear complaints at a set hour,

after working time. He stressed the fact that time
spent during working hours must be spent on
production and not on Union business.

Mr. Hess then brought up the subject of over-

time for hours worked on Saturday, January 3,

1942. Mr. Hileman informed the Committee tliat

only forty-eight hours had been worked in that

week and the eight hours overtime had been paid
at double-time rather than time and one half and
he was unable to see any logical reason for the

Committee or anyone else expecting the Company to

pay overtime at time and one-half for Saturday
in addition to the double time they had received

for the eight hours overtime. It would mean, of

course, that the company would be paying two and
one-half times the regular hourly rate for eight

hours overtime worked in that week. Mr. Hileman
asked if there was anything in the contract that

specified they should be paid at this rate, to which
Mr. Hess replied, no, but there was likewise noth-
ing in the contract which said they should not
be paid at this rate. Mr. Hileman asked if any
other plant had paid this item, to which Mr. Bald-
win replied that the Douglas Plant had.

Mr. Baldwin stated he felt the double time for
New Year's Day was extra compensation paid for
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that holiday and should not be considered when

computing the regular overtime rate for the week.

Mr. Smith stated he had called the National Labor

Relations Board on this point, and Mr. Sargent

there had told him while this was out of their

line, he privately, was of the opinion this should

be paid. Mr. Hileman remarked this was one man's

opinion, and the company could see no reason

legally or voluntarily why this extra overtime

should be paid. It was pointed out to the Commit-

tee that if this were paid it would mean that for

the eight hours worked over the regular forty

hour work week for that week, the rate of pay

would be two and one-half times the regular rate.

Mr. Millman stated that such a situation occurred

every week with the employees who worked on

Sunday, and it was apparently has never occurred

to anyone that their Simday work should be paid

double time as well as time and one-half, since

the subject has never come up before. The Com-

mittee was asked what they felt should be paid

if New Year's Day had fallen on Sunday and

we had worked. The Committee replied that double

time is all that would have been expected; where-

upon Mr. Millman pointed out that if the same

reasoning was used in that case as now, they should

expect the company to pay four times the regular

hourly rate for New Year's Day had it been Sun-

day. Mr. Smith stated if the afternoon crew had

known the company was not going to pay double



vs. Thompson Products, Inc. 989

(Testimony of Clarence L. Millman.)

Respondent's Exhibit No. 1-WW— (Continued)
time and time and one-half for the extra eight

hours worked in that week, they would have held
out for the two hours which they unanimously
waived

; which evoked the comment from Mr. Hile-
man that it apparently was a case of ''patriotism

at a price." Both Mr. Hess and Mr. Smith stated

that ninety percent of the employees in the shop
felt both time and one-half and double time should
be paid, and Mr. Hess suggested it be paid this

time but a rider to the contract be attached clarify-

ing this point. The Management was agreeable to

a rider and one was suggested, but would not agree
to pay the additional time and one-half for this

one time. The Management did not feel a rider
was necessary but in order to clarify this subject
the following rider was suggested: ''An employee
shall not be paid both daily and weekly over-time
for the same hours worked". The Committee pre-
ferred to consider this for a few days before mak-
ing a decision.

Mr. Hess asked if it was true the Government
would repay the company for extra expense of
overtime work, to which Mr. Hileman replied that
so far the Army had informed us we were to fur-
nish them with a list of the expenses incurred
by blacking out the plant and we would be paid
"in due time" which might mean several years
from now.

Mr. Hess asked if it was possible the plant
would go on a seven day basis. Mr. Hileman stated
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this was possible but we preferred not to do this

since experiments in England and Germany both

had proven that after a man has passed the fifty

hour mark in a week's time the efl&ciency and

morale drop so sharply that a fifty-six hour week

is not advisable. If we were forced to resort to

a seven day week, it would probably mean some

sort of a staggering of shifts, allowing every man

one day off sometime during the week.

Mr. Smith again brought up the subject of learn-

ers and remarked no provision was made in the

contract for them and some misunderstanding was

in the minds of these men regarding their increases.

Mr. Millman again explained that a learner was

not considered a permanent employee until he

was transferred from the learner basis to the

machine shop, at which time his number was

changed and he was placed on the permanent pay

roll. His seniority, as far as advancement in wages

was concerned, dated from that time. However,

Mr. Millman agreed to prepare a rider for the con-

tract and also remarked he would draw up an

agreement which would explain this situation, to

be signed by all new learners. He believed the

men who were hired as learners failed to understand

this situation even though he tried to explain it

as clearly as possible. The usual thought in the mind

of a new man is ^^I have a job", and the other

information that is given to him at that time is

more or less lost in the excitement of the new
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job. He believed that an agreement listing the pro-

cedure for learners would clarify the situation.

Mr. Millman brought up the subject of men
arriving late to work, and pointed out that a man
who checks in his time card at three minutes after

seven, or the beginning of shift time, will prob-

ably be from five to ten minutes late getting onto

the job since he must visit the locker room before

reporting to work. Mr. Millman informed the Com-
mittee the Accounting Department had been over-

looking the late arrivals and crediting them with
the full eight hours worked, but if the practice

continued a man would be docked fifteen minutes
every time he was late. The Committee was re-

minded that our time is figured on fifteen min-
ute basis and the company could deduct fifteen

minutes when an employee checks in late. How-
ever, we had not wanted to be this strict and
had hoped the employees would appreciate this

fact and make a concerted effort to report on

time.

Mr. Millman then brought up the subject of

the new Boromatic machine and stated the machine
had been here a couple of months now and studies

made by the Time Study Department indicate a

rate of 97c an hour was equitable. Mr. Hess re-

plied this would be all right with the Committee,

but if this machine was worth 97c an hour, it

was felt the Thread Grinders were worth more.

Mr. Kearns disagreed because the Boromatic op-
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erates to three-ten thousandths while the Thread

Grinders have three and one-half thousandths tol-

erance.

Mr. Kearns warned the Committee about the

visiting and talking that is going on in the shop

during production time, and warned them if this

continued it would be necessary for the company

to issue a ruling that permission must be received

from the Foreman before a man would be allowed

to leave his machine for any reason.

Mr. Fary also brought up the subject of the

identification badges which should be showing on

the employee's outer clothing when he comes

through the gate. There are times, especially when

a man is almost late, when they have to dig into

their pockets or inside clothing to produce their

badges, and such a procedure will probably make

them late when punching in.

Mr. Millman asked the Committee what they

would think of the idea of fingerprinting all em-

ployees. He stated that within a short time the

Government would require this fingerprinting, and

we were now about the only aircraft or aircraft

parts manufacturer on the coast who were not

fingerprinting their men. The Committee was ini-

thusiastic in their approval of such a plan and

Mr. Millman informed them plans are to be made

for fingerprinting everyone within the next few

weeks.



vs, Thompso7i Products, Inc. 993

(Testimony of Clarence L. Millman.)

Respondent's Exhibit No. 1-WW— (Continued)

The subject of a different colored badge for each

department was brought up by the Management
and the Committee felt this would be a good idea

since it would indicate at a glance where a man
belonged, and if he was out of his department it

would be immediately apparent. The thought be-

hind Management's proposal was that the badges

would be of a celluloid nature with a clip and
carry only a department and individual number
rather than the picture. When fingerprints are

made an identification card bearing the employee's

print and picture will be issued for identifica-

tion.

Mr. Millman informed the Committee that fur-

niture for the girls rest room had been ordered

but it would probably be a week or more before

receipt of same. On order is a couch, two arm
chairs and a table.

There being no further business, the meeting was
adjourned at 5:15 p. m.

/S/ P. D. HILEMAN
For the Company

/S/ IRVIN HESS
For the Alliance

RESPONDENT'S EXHIBIT No. 1-XX

Minutes of a special meeting called by the Man-
agement with the Executive Committee of the Pa-



994 National Lahor Relations Board

(Testimony of Clarence L. Millman.)

cific Motor Parts Workers Alliance, at 3 :30 p. m.

Wednesday, February 4, 1942. Mr. Hileman was

unable to attend. Mr. E. E. Dunn was introduced

as a guest of the Committee.

Mr. Millman opened the meeting with the remark

that he had called this special meeting to acquaint

the Committee with several things which were com-

ing up in the near future ; the first being the nation-

wide change of time which was to take place Feb-

ruary 9th. He informed the Committee it was

planned to move our clocks ahead one hour at 11 :00

p. m. Sunday night, and that the third shift em-

ployees would report at 11:00 p. m. standard time,

which would really be midnight under the new war

time. He explained by changing our clocks at this

time we would then avoid any loss of production,

which would happen if the time were changed some-

time during the operation of the third shift. The

Committee agreed that this was the preferable

method of effecting the change of time.

Mr. Millman then announced a proposed vacation

plan for this plant, touching upon the important

subject of production and the efforts being made

to avoid any loss of productive time. He informed

the Committee the company was of the opinion that

vacations should be taken and not worked for the

good of the employees, but since we were in such

an emergency it was very likely that department

heads or foremen would feel that some men could

not be spared, and these men would be asked to fore-

go their vacations and accept vacation pay. It was
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l)roposed that vacation pay he held until December

1, 1942, at which time every employee entitled to a

vacation and who had not received the time off,

would be paid in cash the amount due him, based

on his current hourly rate.

Mr. Smith asked if the men who preferred to

work instead of taking their vacations would still

have this option; to which Mr. Kearns and Mr.
Millman both replied this decision would have to be

made by the foreman.

Mr. Millman informed the Committee a question-

naire would be out within a few days informing

each employee eligible for vacation how much was
due him and asking for the time preferred.

Mr. Millman then informed the Committee plans

were being made for a class in First Aid, to be

conducted by one of our employees. Miss Catherine
Minton, who is a certified First Aid Instructor.

This class will be conducted in the lunch room two
nights a week, probably Monday and Thursday and
will consist of three hour classes for six weeks, or a

total of thirty six hours. These classes will be open
to employees and their wives who are interested, and
it was urged that as many employees as possible

take advantage of this course. At the completion
of the course, all those people who pass it success-

fully will be issued the ofBcial Red Cross card and
certificate.

Mr. Millman remarked also that permission had
been granted the Air Raid Wardens in this locality

to use the lunch room during the afternoons for
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the purpose of conducting their own first aid

classes. He pointed out men working the second

shift would have the opportunity of attending these

afternoon classes conducted by the Air Raid War-

dens, and would receive the same certificates as

those people attending the night classes.

Mr. Millman then informed the Committee that

reports were being forwarded to his office daily

showing the men who are habitually reporting late.

These reports are being placed in the employees'

personal records, and in the case of these men who

are overdoing it, some disciplinary action will be

taken. This notice was made merely as a warning

to the members so they may take a little more care

to report to work on time.

Attention was then called to safety films which

were to be shown during the lunch hour on Friday,

February 6th, in the new plant building.

Mr. Bebb asked that some attention be paid to

the snagging wheel which was in a poor condition

and which had broken on several instances recently,

throwing sections of the wheel over an area of

several yards. Mr. Fary informed the Committee

that the Safety Committee had discussed this same

subject at their last meeting a few days ago, and

that plans had already been made to replace this

snagging wheel as soon as one could be obtained.

Mr. Hess asked if employees on the third shift

could h(^ g]*anted permission to take their thermos

bottles of coffee on the job with them. They often

had trouble keeping awake on this shift, and be-
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lieved if they were allowed to drink their coffee

on the shift they would have a better chance of

remaining wide awake and on the job. Mr. Mill-

man reminded the Committee that the thermos
bottles would have to be opened for inspection at the

gate if they were allowed to go into the plant, which
would take several minutes more per man, and which
would necessitate the men reporting for work
earlier. Mr. Hess asked if the guard stationed out-

side the locker room could inspect these thermos
bottles as the employees left the locker room; to

which Mr. Millman agreed.

Mr. Baldwin brought up the subject of Mr. Max
Rosenkrantz who was very much interested in

getting a better job than that of janitor, which he
new holds. Mr. Baldwin said he believed Mr.
Rosenkrantz thought there was something being
held against him personally, since he had not been
advanced. Mr. Millman replied that he had talked
to Mr. Rosenkrantz several weeks before and had
told him that he was being considered for the next
opening in the Steel Shed, but no one had been
placed in the Steel Shed since that time, as the
Committee was aware. Mr. Kearns reported there
may be an opening in the Forge Department in the
near future, and Mr. Rosenkrantz would definitelv

be considered.

Mr. Osborne asked that Mr. George Mclntire,
now operating the Flash Welding machine, be
classed with the large electric upsetters. Mr. Mill-
man replied that the flash welders had always been
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classed with the small up-setters and that a 16c in-

crease had been made in this rate on November 1st.

At any rate, he could not agree to changing this

rate mitil a thorough investigation of rates for like

jobs in other plants had been made. Mr. Osborne

remarked Mr. Mclntire does the set-up work for

both the flash w^elders, to which Mr. Kearns agreed.

Mr. Hess asked that Mr. Wm. Treff be classified

as a Cylindrical grinder, to which Mr. Kearns re-

plied he did not feel Mr. Treff was yet qualified to

handle the varied amount of work on the Cylindri-

cal grinders, and he believed Mr. Miller had in-

formed Mr. Treff of this decision several weeks

ago. However, he agreed to discuss the subject

again with Mr. Miller and a decision would be made.

There followed a general discussion on the new

draft regulations, in which Mr. Millman informed

the Committee he was experiencing considerable

difficulty in procuring extensions of Class 2 classifia-

cations, and the outlook was very unfavorable in

that the Selective Service system was very carefully

scrutinizing each Class 2 case and it was becoming

increasingly difficult for employers to convince the

Draft Boards that these men were indispensible. He
remarked that the Selective Service system con-

sidered a man under 23 years of age could not very

well be a key man because of his lack of experience.

He also warned the Committee that it was very

likely men with 3-A classification would be reclassi-

fied into 1-A, especially if their wives are working

or capable of working. Mr. Millman told the group
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that discussion was now in progress concerning an
allotment plan whereby men with dependents taken
into the service would allot a certain portion of

their pay to their families, which amount would be

equalled by the government. This would release

men even with a wife and one child, for army duty.

There being no further business, the meeting was
adjourned.

/s/ P. D. HILEMAN
For the Company

/s/ HOWAED BALDWIN
For the Alliance.

RESPONDENT'S EXHIBIT No. 1-YY

Minutes of a special meeting between the Execu-
tive Committee of the Pacific Motor Parts Workers
Alliance and the Management of the West Coast
Plant of Thompson Products, Inc., called for 3 :30

p. m. Thursday, February 12, 1942. All members
of the Committee and Management group were
present, plus Mr. William Bright and Mr. Irvin
Hess. Mr. Hess had asked to attend to represent
Mr. Bright at the hearing.

Mr. Millman opened the meeting by asking Mr.
Baldwin to state his reasons for calling the meeting.
Mr. Baldwin said he did not feel the case against
Mr. Bright as outlined in Mr. Millman 's letter of
February 9th, to the Executive Committee of the
Pacific Motor Parts Workers Alliance, was suffi-
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cient reason for discharge, because of the general

lack of information in the shop regarding the rea-

sons for wearing badges. He asked what effect

would be placed on the company if employees were

not wearing their badges, and why this rule was put

into effect. Mr. Hileman replied that the answer

to this question should be obvious and he did not

feel there was any excuse offered in this argument,

since we had been wearing badges for a year and

one-half, and everyone in the plant should have

known by this time that it was a company rule and

any case of an employee not wearing his badge was

an infraction of the rule. Mr. Hileman informed

the Committee that these were Army regulations

which had been issued in March, 1940. Mr. Mill-

man referred to the minutes of a meeting held on

June 25, 1940, with the former Committee of the

P. M. P. W. A., in which he outlined the reasons

for the adoption of identification badges in this

plant. Mr. Millman pointed out that it should have

been obvious to Mr. Bright that this was a company

ruling, since he had been here for some four years

and during the year and one-half that we have been

wearing badges he should have become aware of

this rule.

Mr. Millman informed the Committee that they

seemed to feel the reason Mr. Bright discharged

was for one instance of not wearing his badge, but

such was not the case, because several charges of

failure to wear the badge had been reported, dating
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back to January 20, 1942, at which time the first

report was turned into the Personnel Department.

Mr. Hess interrupted at this point to state that

under the Union contract Mr. Bright had the right

to recourse since he felt he had been unjustly dis-

charged, and asked that Mr. Hileman be sole judge

of the case. Mr. Hileman agreed that Mr. Bright

did have right to recourse, but did not care to be

the sole judge, and suggested that if an agreement
could not be reached that arbitrators be appointed

in accordance with the specifications of the contract.

Mr. Hess then produced a list which he had com-
piled during the day, of men who were not wearing
their badges, and Mr. Overlander reported that he
had come into the plant this morning without his

badge, and that Mr. Bright had been admitted to

the plant Monday morning without his badge.
Mr. Hileman, in order to review the case, re-

marked that Mr. Bright had appeared at the plant
on Monday morning, February 9th, at 6:00 a. m.,
saying he had become confused with the time
change, and had come to work an hour early. Mr.
Hileman remarked that of all days in which a per-
son would, in confusion, come to work early, this
day was the least likely since it was the day the
time had been changed, and the logical thing to do
would be to report to work an hour late. Mr. Hess
replied he believed he could answer for Mr. Bright 's

reason for reporting to work an hour early. He
stated Mr. Bright had learned on Sunday that the
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C. I. O. had scheduled two meetings for our em-

ployees on Monday and that he had talked to Mr.

Hess about it on Sunday. Mr. Bright had come to

the plant early on Monday morning to contact the

employees he knew who were to attend this meeting,

and to attempt to talk them out of going. How-

ever, Mr. Millman informed the Committee Mr.

Bright had told the guard he had become confused

on the time and had come to work an hour early

and asked to be allowed in the plant. The guard,

wishing to let Mr. Bright in out of the cold, allowed

him to enter the plant, but told him to remain in

the locker room and not punch in his time card

until 6:45 a. m. Mr. Bright interrupted at this

point to say that the guard had said nothing to

him about the locker room ; whereupon Mr. Millman

asked Guard Quillian to come to the Conference

Room. Mr. Quillian reported that when Mr. Bright

came to the gate with his story of having been con-

fused and reporting an hour early, he had allowed

Mr. Bright to enter so that he may come in out of

the cold, had asked for his badge, which Mr. Bright

had again left in his locker, and told Mr. Bright

to procure his badge and bring it out to Mr. Quil-

lian. Mr. Bright complied, but apparently this in-

stance made no impression on Mr. Bright as he re-

turned the badge to his pocket and was accosted a

few minutes later in the plant talking to several

employees, by Guard Lowe, who found him without

his badge, told him to put it on, and reported the
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matter to Guard Quillian. Guard Quillian then

entered the plant, found Mr. Bright and escorted

him from the company property.

Mr. Bright stated these things were true, although
he did not remember Guard Quillian telling him to

remain in the locker room. He stated he did have
trouble remembering his identification badge since

he preferred to change from his working clothes to

street clothes when leaving the plant, and was prone
to leave his badge on his working clothes. He like-

wise stated he had been feeling ill and had the
duties of his work on his mind and could not seem
to remember to wear his badge.

Mr. Millman referred to the Monday morning
incident and asked Mr. Bright why he had phoned
back to the plant at 6:45 a. m., asking for Mr.
Ballinger, and reporting to him that he had hurt
his back and could not come to work that day.
There had been ample opportunity for him to re-
port to the Foreman that he would not be able to
work while he was in the plant, and in any case,
he could have asked for the Foreman or reported
his inability to work to the guards, rathew than call-
ing Mr. Ballinger. Mr. Bright replied he realized
the Foreman would be changing shifts at that time
and he did not wish to bother them. Mr. Millman
remarked that Mr. Bright was not having anv back
trouble when he returned to the plant at 1 :30 al-
though he reported that he was feeling bad.
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Mr. Kearns asked Mr. Bright about the time he

challenged Mr. Praed, the Timekeeper, to come out

of the time booth and go outside with him on occa-

sion of a disagreement. Mr. Hileman remarked

that a man of Mr. Bright 's age and stature was

very much out of line in such a procedure consider-

ing the age of Mr. Praed. Mr. Hess stated that Mr.

Praed was not feeling well and that the volume of

work at the time booth was so great that Mr. Praed

at times was inclined to be short or abrupt with

the employees, and several employees had words

with him. Mr. Hess asked Mr. Hileman if there

were other complaints against Mr. Bright 's work;

to which Mr. Hileman replied there was not, that

Mr. Bright 's work was beyond re- reproach and

the company had shown considerable confidence in

him by considering him just about a month ago for

a position as salesman with the Dallas, Texas, sales

office of this company.

Mr. Millman referred to Captain Heliker's report

of January 20th in which he stated the guards were

having trouble with Mr. Bright regarding the wear-

ing of his badge. Captain Heliker was called into

the meeting at this time. He was asked by Mr. Hess

how many times he would estimate he had had

trouble with Mr. Bright on this subject; to which

Captain Heliker replied he could recall four times

on which he, himself, had reminded Mr. Bright oi

the necessity of wearing his badge. Mr. Hess asked

if there were other employees in the plant witl
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whom he had the same trouble. Captain Heliker

replied there were some to whom he had spoken and

to whom the other guards had spoken, but that none

were habitual offenders such as Mr. Bright.

Mr. Baldwin asked how the Management could

consider Mr. Bright 's attitude bad when his work
was satisfactory. Mr. Pary answered this question

by stating that any man who disobeyed company
rules, as Mr. Bright had done, could not have the

right kind of attitude toward the company.

Mr. Hileman asked Mr. Bebb his opinion of the

case and what should be done, but Mr. Bebb de-

clined to express an opinion since he was not a

member of the Committee, and was present only for

the purpose of taking the minutes.

Mr. Hileman then asked Mr. Osborne, who ad-

mitted the charges against Mr. Bright but felt that

the disturbance caused by his violation of rules

would be a sufficient lesson to Mr. Bright were he
reinstated. Mr. Miller stated he believed this was
a misunderstanding and that Mr. Bright should

be given another chance. Regarding the incident

with Mr. Praed, he also verified Mr. Hess' state-

ment that Mr. Praed apparently was unwell and
was inclined to be a bit illtempered at times. Cap-
tain Heliker also spoke up to verify this statement,

and remarked that the work in the time booth was
of the nature that these employees were a bit har-

rassed at times.
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Mr. Millman asked Mr. Bright about the report

of February 7th in which Foreman Earl Boyer

stated he had reprimanded Mr. Bright for spending

too much time in conversation at each machine. Mr.

Boyer was called into the meeting at this point, and

stated that Mr. Bright had been spending from ten

to fifteen minutes at each machine, on that particu-

lar date, and since Mr. Boyer felt that was far

too much time needed for checking a job, he had

reprimanded Mr. Bright. Mr. Bright remarked he

did not care to answer since his word was being dis-

regarded and disbelieved. Mr. Millman replied that

the management was only giving him a chance to de-

fend himself since he felt he had been unjustly

discharged.

Mr. Bright then stated that he liked to learn

why things were going wrong on the various jobs,

and to try to ascertain what could be done to pre-

vent this happening again. Mr. Hileman asked

him if he was making notes on these things; to

which Mr. Bright replied yes, and he reviewed some

of the notes. Mr. Hileman asked if these notes

had been turned over to Mr. Kearns, and Mr. Bright

replied no, they had been reported verbally to the

foreman. Mr. Hileman stated that notes, no matter

how valuable, would be of no benefit to* the company

if they were not turned in.

Mr. Baldwin suggested that Mi*. Bright 's practice

of making notes on the job should indicate his in-

terest in the company. Mr. Hess asked the manage-
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ment if they would admit that Mr. Bright was a
good worker, to which Mr. Hileman agreed, but
stated that Mr. Bright had indicated his attitude

was not that of the kind of emplo.yee needed to put
out the best possible production. Mr. Hess asked if

the management had tried to change Mr. Bright 's

attitude, to which Mr. Millman replied that they
certainly had. He amplified this statement by im-

porting that nearly a year ago, while Mr. Bright was
still operating the Acme Lathe, he had come into

the Personnel Office one morning, threw down his

gloves and said he wanted his check, that he was
no longer going to work for this company arid he
would have nothing more to do with Otto Guenzler.

Mr. Millman talked to Mr. Bright, called in .Fore-

man Guenzler and Foreman Eoy Long, and settled

this dispute satisfactorily.

A little later on in the year, an opening occurred

for Floor Inspector. Mr. Kearns recommended Mr.
Bright because of his experience in the plant, and
the job was given to him.

Around the first of this year, when Mr. James
Creek, salesman for the Dallas, Texas, branch, was
looking for an assistant, Mr. Bright was suggested

and seriously considered. This job would have been

a definite advancement and quite an opportunity for

Mr. Bright, but Mr. Hileman reported that when
Mr. Bright took it upon himself to come in and dis-

cuss the matter, some of the things said by Mr.
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Bright at that meeting convinced Mr. Hileman that

Mr. Bright was not the man for this job.

Mr. Hileman then asked Mr. Millman what his

opinion was of the case; to which Mr. Millman re-

plied he thought perhaps it might be wise to con-

sider all angles for a few days ))efore makmg a

final decision, and suggested that the management

make a decision by Tuesday, February 17th.

Mr. Kearns remarked that the Company was not

trying to single out any one person, and asked the

Committee if they remembered some time ago an

announcement on the Bulletin Board regarding the

employees washing up ten to fifteen minutes before

lunch time. The Committee all agreed and Mr.

Kearns stated that had the company wished to fire

anyone for a single offense, they could have fired

twentv men in the past three months for this one

thing,' and quite a few were men who had been

with the company five years or more.

Mr Hileman asked Mr. Bright and Mr. Hess il

they knew of any plant with the privileges en-

joyed by this one. Mr. Hess replied he knew of

none, and he sometimes felt the management was

too lenient with the employees. Mr. Millman agreed

and stated this was the reason the n.anagenunit was

going to crack down a little more and enforce some

of the regulations which had been overlooked m the

past, im-luding the early washing up and vis.tmg

on company time.
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Mr. Hileman stated it was quite apparent that

very few people in this plant are aware of the seri-

ousness of the situation in which this nation finds

itself at this time. He pointed out that the annual

income for the nation was 90 billion dollars a year,

but the government was now spending 200 billion

dollars a year for armament. He remarked that

the only way to raise this money was by the issuance

of bonds and by taxation, and that the sale of bonds

was mone}^ on which interest must be paid, approxi-

mately 3%%, and that this money must come from

somewhere. As evidence of the apparent lack of in-

terest of our employees in the seriousness of the

war situation, Mr. Hileman referred to the First

Aid Class which had been scheduled to have its ini-

tial meeting the night before, and to which only

eleven people came.

Mr. Millman told the Committee that a decision

would be re reached by Tuesday, and suggested

the meeting adjourn.

There being no further business, the meeting was

then adjourned.

/S/ P. D. HILEMAN,
For the Company.

For the Alliance.
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Minutes of a meeting held between the Manage-

ment representatives and the representatives of the

Pacific Motor Parts Workers Alliance at 3:30 P.

M., March 5, 1942. Guests of the meeting were Mr.

Butcher and Mr. Wallace as temporary Committee

man.

Mr. Millman opened the meeting with the state-

ment that reports had reached the Management of

certain union activity; namely, petitions, being cir-

culated by various members of the Pacific Motor

Parts Workers Alliance while attempting to per-

form their regular duties. He told the Committee

the Management had no objection to any union busi-

ness which might be conducted on the company

property, but definitely would not tolerate any union

activity on the company time. He pointed out to

the Committee that the Company was paying these

men for eight hours of productive work, and cer-

tainly did not expect the union members to conduct

their business while receiving the company pay. He

notified the Committee that the men whom the Man-

agement knew were doing this work had been told

to cease and if it continued these men woxild be dis-

charged at once. Mr. Baldwin replied that the

Committee, too, had realized this should not be done

and had taken steps to stop these men from circu-

lating their petitions on company time.

Mr. Millman then informed the Committco that

the Management had been advised by the Army
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Procurement Office that they wish to be notified

of any people who were suspected of deliberately

slowing down production. He told the Committee
the company knew of several individuals who were
deliberately slowing down, apparently not with the

idea of delaying production on defense parts, but

merely with the selfish thought that if they work
a little slower there will still be work remaining

to be done on Saturday, or possibly Sunday, at

time and one-half or double time. He told the Com-
mittee no report had as yet been turned over to

the Army, but the Management was well aware of

the men who w^ere conducting this slow-down cam-
paign and that unless it stopped immediately, the

Army would be notified and the company would not

be responsible for what action was taken by
Army officials. This notification to the Committee
is to serve as a warning to these men and it is hoped
no further reports of slow-downs will be forth-

coming.

Mr. Hileman informed the Committee this plant

was shortly to be inspected by Army officials—not

with the thought of spying on our men, but merely

a routine inspection to ascertain what type of

work we are doing. The company enjoys an envi-

able record with Army officials of the Western
Command, and it is due to the good name the com-

pany has for cooperation, both on the part of em-

ployees and Management, that the Army officials

wi^h to make this inspection and acquaint them-
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selves with the plant and the people working in it.

Mr. Millman then referred to the minutes of a

previous meeting in which the Management had

agreed to investigate flash welding rates in tlie

community with a view toward possibly adjusting

our own rates. He reported that three aircraft

companies, Douglas, Vultee and North American,

have flash welders which are used purely in an

experimental way, and one company pays their man

95c an hour as aw technical operator and set-up man.

The three companies definitely stated that were they

in production they would not consider a rate any

higher than 90c. The aircraft industry, as a whole,

considers flash welding under spot welding, which

carries a rate from 75c to 85c an hour. One companx

flash welding heavy oil drums pays a top rate of

77c an hour after six months, but has an incentive

bonus system which enables the operator to earn

upwards to one dollar. However, as soon as all the

data has been collected on what our flash welders

can do and how fast, the company will begin to re-

ceive flash welding work from outside organizations,

such as the larger aircraft plants, and because of

the fact that the operator on this machine is in for

complicated experiments in the near future, the

Management is agreeable to increasing this rate to

one dollar, but again impresses the Committee that

it is out of consideration of the new work coming

up that this increase is made and it is expected

T,„ further' increase will be asked for quite some
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time. The increased rate on this job will be effec-

tive March 16, 1942.

Mr. Millman then again referred to the minutes

of a previous meeting concerning the electric truck.

He reported an investigation of several different

types of industries showed that a glass company
paid 88iAc for this w^ork, aircraft companies paid

from 60c to 80c, a paper company 80c, a metal

trades company warehouseman 75c, stockman 70c.

He pointed out our rate was now 86c. Mr. Bald-

win argued that the operators in other plants do

not load their platforms but merely haul the loads

from one spot to another, whereas, our truck op-

erator does his own loading, is handicapped by the

lack of clear passage-ways in some departments,

and performs other work during the times he is not

running the truck. Mr. Kearns replied this was

reasonable since there was not enough work for a

truck driver only. Mr. Millman asked the Commit-

tee if they felt this job was worth as much as a

commercial grinder's job, and Mr. Baldwin re-

X)lied that it was in it's own way, because quite as

much skill and knowledge was required to run this

truck and to know^ where, when and how^ to trans-

port the stock through the plant. He stated he was
well aw^are of what operations truck operators in

other plants do, and that in every case they have

helpers who do the loading and stacking. Our
trucker merely presses the button and guides the
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truck to the designated spot. Mr. Hileman admit-

ted the employee operating this truck was an excep-

tional man, and would be agreeable to setting a

rate equal to that in the Cleveland plant, of 90e,

but the management would expect the Committee to

handle any complaints from other jobs which might

arise. This rate was being granted only in view

of the fact that the operator performed other jobs

while not running the truck.

Mr. Millman suggested that a rate be set on a

wiper for the flash welding room. He noted the fact

that valves and steel must be wiped thoroughly clean

before flash welded, and that it was now necessary

for flash weld operators to take time out from their

welding work and wipe off this steel, or else a man

earning 90c or 95c an hour would be called to wipe

this steel. He .suggested setting a rate for wiping

of 75c and hiring a man for this job alone. Mr

Baldwin replied this would be agreeable, but not

if the flash welders were forced in slack periods to

resort to doing some more unpleasant job m order

to allow the wiper to continue working. Mr. Hile-

man asked if there was enough work for the flash

welders to have a man steadily doing this work now;

to which Mr. Kearns replied there was not, but all

indications pointed to a greatly increased volume

of work for our flash welders which would require a

steady man on this wiping work. Management as-

sured the Committee that it was only desired to

have a rate set for this work so that no argument
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would be had when it was necessary to hire a man
full time. The Committee was agreeable to setting

this wiper's rate of 75c.

Mr. Hileman remarked it was becoming increas-

ingly necessary that the Management attempt to

keep the costs down. He referred to recent letters

which have been received from some of our biggest

customers, the Commings Engine Company, Gen-

eral Motors Truck Corporation^ Worthington Pump
Company, etc., notifying the company that prices

on Diesel Engine parts were frozen as of October

1, 1941. The Management w^as not notified of this

until the early part of February. This means that

regardless of the increase iii our labor or matMal
costs, we could not increase the price of our valves

for Diesel Engines. Mr. Hileman produced a let-

ter from the Waukesha Motor Company under date

of February 6th, which says in part:/MJnder date

of December 6, 1941, we received a letter from the

Office of Price Administration, signed by Mr. Leon

Henderson, advising us that there would be a meet-

ing held in Washington during December to discuss

prices of Diesel Engines. It also stated that prices

were frozen as of October 1, 1941, until such time as

this meeting was held, and requested that if any in-

creases had been made since that date, that they be

rescinded. This meeting was attended by Mr. De-

Long, the President of our company, and myself, at

which time the Office of Price Administration ad-

vised the manufacturers that prices would remain
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frozen as of October 1, 1941". The letter further

stated and concluded with ''on future prices of any

new parts or any specials that we may have it is

necessary for us to establish these prices on the

basis of October 1, 1941. We, therefore, would re-

quest that in any price quotations you make us on

redesign, specials or new parts that you would us

your costs data and method of estimating that you

would have used on October 1, 1941."

Mr. Kearns then brought up the subject of the

Douglas bolts which are now being turned on War-

ner and Swasy 3-A turret lathes, reporting that this

was a simple job of turning the hex and radius

and certainly not worth the 3-A turret lathe rate

of $1.01. He would like to set a rate of 91c and

class this operation under Production Hand Screw

Machines, except that it be performed on the War-

ner and Swasy 3-A. One of the new lathes which

was recently received would be designated for this

job and would do nothing else. Mr. Millman pointed

out this was a case of saving the company some

money and does not cut anyone out of any work

because the 3-A operators would then be free from

this tedious bolt work to continue on their bar stoc^k

production, which was a skilled job and worth more

money. It is merely a case of classifying this one

Warner and Swasy 3-A as a Production Hand

Screw Machine because of the simple type of work

done on it.
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Mr. Butcher asked if this would be fair to other

Production Hand Screw Machine operators, since

this man, after a year's experience in running the

Warner and Swasy 3-A, could be classified as a

skilled turret lathe man. Mr. Kearns replied he cer-

tainly would not be considered a skilled operator

since he would be doing only one job and one set-

up. The other operators of the Warner and Swasy

#3 machines do a varied type of jobs and are ver-

satile in their set-ups. This was merely a case of a

Production Hand Screw Machine operator running

a Warner and Swasy 3-A. The Committee was

agreeable to this rate as long as the machine would

do only the bolt turning job.

Mr. Millman then said these items were the only

ones the Management had to discuss at this time

and suggested that Mr. Baldwin continue the meet-

ing.

Mr. Baldwin brought up the subject of the va-

cation plan as announced a few weeks ago, at which

point Mr. Millman interrupted and stated he would

like to read the announcement which he had pre-

j)ared on vacations for the Committee's approval.

This announcement, he said, would be distributed

within the next day or so. At the conclusion of the

reading, Mr. Baldwin stated the members of the

Pacific Motor Parts Workers Alliance preferred

to have their vacation pay at the time the vacation

was requested, in the cases where the Management

asked the employee not to take the time off, in-
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stead of having to wait until December 1st. Mr.

Millman replied that it had been thought the em-

ployees would prefer to receive this money on De-

cember 1st in order to give them extra money for

Christmas and to prepare for their 1942 income tax

return, which would be considerable. However, Mr.

Hileman stated he could see no serious objection to

preparing the employee's vacation check at the time

his vacation is requested if he was unable to take

time off.

Mr. Baldwin also asked that the employees be

notified at least two weeks in advance of their va-

cation starting date, whether or not vacation would

be granted, to which Mr. Millman replied this was

rather difficult since it could be easily understood

that a situation might arise within one or two days

before an employee's scheduled vacation, which

would make it impossible for the Management to

grant time off. However, the Management would

agree to prepare the vacation pay at the time the

emplovees requested his vacation, and they would

sincerely attempt to give a man a definite answer

at least two weeks before his vacation falls due.

Mr. Baldwin stated the members of the Pacific

Motor Parts Workers Alliance understood that all

vacations might be cancelled by the Army at any

time, and would not be imreasonable.

Mr. Kearns remarked he would like to have it

definitelv understood that in the case of a greater

emergency than we now face, vacations very likely
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would be cancelled, to which Mr. Baldwin agreed,

but suggested it might be that arrangements could

be made for this particular employee or emx)loyees

to set another future date for their vacations, which

was agreeable to the Management. Mr. Lloyd asked

if it was necessary for a man to take a vacation

if he does not want it, and Mr. Millman replied

the Management preferred all employees to take

the vacation due them since so few men had had

time off the previous year and this undoubtedly

w^ould be the last year for several to come that va-

cations could be granted, both because of the ur-

gent demand for production and the lack of trans-

portation facilities, which will become increasingly

severe. Mr. Baldwin suggested that some men might

prefer to work in the interest of increased produc-

tion to taking the time off, and Mr. Hileman agreed

the men would be given their choice in the matter.

However, if the Army should cancel our vacations

the Management wishes to have it understood the

vacation pay will still be given on the date vaca-

tion was requested and not all at one time, since it

would not be possible for the Management to pay

out three or four thousand dollars in one month

for vacation pay.

Mr. Baldwin asked if it would be possible for

the company to pay every other Friday, instead of

the present set-up of the 5th and 20th of the month.

Mr. Kearns asked Mr. Baldwin if he realized the

confusion this would cause in the Accounting De-
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partment. Mr. Baldwin replied that the confusion

caused there would be no more than the confusion

now caused in the shop resulting from the method

in which the employees' overtime is figured. Mr.

Hileman asked the Committee if they would stop for

a moment and analyze the pay situation. He re-

marked that our present pay days on the 5th and

20th pay the employees up to the first and fifteenth,

respectively, but that if pay day was held every

other Friday it would be necessary to hold back

a full week's pay. Under the present set-up not over

two or three days are held back, because if the 5th

falls on Sunday the employees are paid on Friday

the 3rd, and only two days pay is held back. Mr.

Millman pointed out that all job production costs

are priced as a unit and all hours worked are

charged to the individual job. Under our present

set-up there is no carry-over on accrued pay at the

end of the month, whereas under the proposed set-

up the last pay day might be on the 25th of ihe

month and before the Accounting Department would

be able to close their books and determine the cost

of the jobs completed for that month it would be

necessary to again figure another pay roll on the

end of the month in order to have the cost of wages

due and not yet paid. The Management was un-

able to see any valid reason for this request, and

felt that the reason given by the Committee that

the employees were not able to budget their finances
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sufficiently to carry them over a fifteen day period

was insufficient.

Mr. Baldwin suggested we let this matter rest

for the moment and go on to the next request, which

was to have the checks for the second and third

shifts furnished on the evening of the fourth, so

that these employees would not find it necessary to

call at that plant on the morning of the 5th to re-

ceive their pay checks. Mr. Millman replied the

Management realized that the second shift was

forced to make a special trip to the plant or else

not receive their checks until the day after pay

day, and agreed that with the present and future

shortage of rubber it would be well to eliminate

this extra trip. He referred to a calendar, point-

ing out the situation arising when a pay day, the

5th, occurs on Monday. Under the proposed agree-

ment, it would be necessary for the Accounting

Department to have the pay checks ready by noon on

Saturday, the 3rd, which would only give them

two and one-half days to prepare this pay roll.

He asked the Committee if the membership would

agree to give the company one extra day by setting

the pay days to the 6th and 21st, and agreeing to

have the pay checks of the second and third shifts

available on the evening of the 5th and 20th. He

pointed out that for the one period in which the

change-over was made ; for instance, the present pe-

riod if we paid on the 21st, it would mean that

one extra day would appear between pay days but
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after that they would bee the same number of days

apart that they now are. The Committee believed

this would be agreeable with the men if they were

able to receive their checks the night before. Mr.

Baldv/in suggested that the Conunittee might be

willing to drop the matter of pay days every two

weeks if the Management would grant this request

of furnishing the night crew's checks on the day

before pay-day to which the Management agreed.

Mr. Millman suggested that a chart be prepared

showing the definite days for the remainder of the

year on which the employees would be paid, and

suggesting that in the cases where the pay day

falls on Monday, in those cases the night crews

would have to wait until the next day for their

checks.

Mr. Baldwin then brought up the matter of the

benefit fund which the employees in the factory

wished to organize. He asked that the dues for the

benefit fund be deducted from the pay checks. Mr.

Millman asked if it was not possible for the bene-

fit fund administrators to set a serious enough pen-

alty on the people who were lax in making their

benefit fund payments, but Mr. Baldwin felt it

would not be possible to satisfactorily enforce any

such voluntary payments and the Committee very

strongly urged the Management to consider the

deductions. Mr. Hileman remarked that the de-

ductions now granted the employees were increas-

ing so rapidly that it was becoming necessary
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for the Accounting Department to consider a new-

type of cheek with a larger stub on which to list

these various deductions, and did Mr. Baldwin think

the benefit fund administrators would be agreeable

to imbursing the company for the extra time re-

quired to set up and make an additional deduction

from pay checks. He suggested a possible amount

of $10.00 a month as reimbursement for this deduc-

tion. Mr. Baldwin replied he believed this would be

agreeable with the administrators of the fund and

would talk it over with them. Mr. Wallace con-

curred with Mr. Baldwin's thoughts, Mr. Wallace

being a member of the Administrative Committee

of the benefit fund.

Mr. Baldwin then brought up the subject of the

rate on the operators of the cut-off machines in the

steel shed. Mr. Millman reminded Mr. Baldwin

that this job carries the same rate as the polishers,

and the polishing work was a more sensitive job

than the handling of the steel. Mr. Baldwin re-

plied the steel shed operators had the responsibility

of cutting the steel correctly and finding the right

type of steel for the jobs as called for. Mr. Kearns

disagreed on this statement and reported this was

Mr. Rattleman's responsibility and not the respon-

sibility of the Shear operators. The Management

w^as not very receptive to this suggestion of in-

creasing this rate, but asked a little time to review

this situation and survey the job, which was agreed

to by the Committee.
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Mr. Baldwin then referred to the grooving lathes

now being operated by Mr. Butcher and Mr. Spen-

cer, and suggested that Mr. Butcher give his

thoughts. Mr. Butcher stated he felt this machine

should carry the same rate as the Special Screw

Machines, since they were doing work which re-

quired a closer tolerance than a good deal of the

work now being performed on the Special Screw

Machines. Mr. Kearns agreed to this suggestion,

and remarked that the scrap content from this op-

eration was very low. It was agreed to reclassify

the grooving lathe with the Special Screw Ma-

chines.

Mr. Baldwin then referred to the Acme lathe

rate, which he felt was low. Mr. Osborne stated

that some operators on the machine doing tubing

had stepped up production considerably, to which

Mr. Kearns replied that this certainly should be

the thought uppermost in any operator's mind. He

remarked that this lathe was only doing tubing and

valve seats and certainly was not as skilled as the

Warner and Swasy 2-A and the Lodge and Ship-

ley lathes. Mr. Millman remarked this machine

was to be replaced and that the replacement ma-

chine would not do any tubing work and the opera-

tors now on the Acme would do the regular work

for the Warner and Swasy 3-A.

Mr. Baldwin asked again about the learner pro-

gram, and felt that the Management should set a

definite maximum time on which a new man would
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be held at the learner rate. Mr. Millman pointed

out there was only one case in the plant where a

man had gone over 30 days on the learner basis,

and there were several instances where employees

who merited it were transferred to production in

much less than 30 days. However, he suggested set-

ting a limit of 60 days, at the end of which time the

learner would either be transferred to production

or would be discharged. He likewise agreed to

notify the learners in writing the effective date of

their transfer to production, so they might be per-

fectly certain as to when their automatic increases

would begin.

Mr. Miller brought up the subject of gloves and

suggested that on the jobs which require gloves

they be rationed so many pairs a week. He said the

tubing operations in the Forge Department require

a pair of gloves a day but felt that two pair a week

per man for the Forge Department would be quite

sufficient. The Management agreed there were sev-

eral jobs which would require gloves, and suggested

that the Management could furnish a specified

number of gloves per week per job and that all

other gloves would either be purchased for cash at

the stock room or from some outside source.

Mr. Baldwin referred to the girl who is now

working in the time booth and complained that it

was not fair for her to be working straight days,,

being the newest person there. Mr. Millman in-

formed the Committee this job is being classified
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by the Industrial Welfare Commission as an office

job and that it is permissible for female employees

to rotate and work the night shifts on this job.

He told the Committee Miss Neal would be notified

of this decision at once.

Mr. Baldwin then asked if it would be necessary

for a man to lose his 5c second shift premium if he

wished to change with a day man for a week. Mr.

Kearns replied he had many requests from men

wanting to change to get back on days for a week

or so because they were tired of working steady

night shift. It was pointed out to the Committee

the bonus was paid on this shift because the Man-

agement realized it was some inconvenience work-

ing nights and that the employees should take this

into consideration before deciding they want to

work this shift steadily. The Management ex-

pressed the opinion that if any relaxation was made

on this ruling the shifting of employes would be

greatly overdone, but suggested each case be con-

sidered on its individual merits, and if it were ne-

cessary for a steady afternoon man to shift to days

for a valid reason, the request could be granted,

but if any excessive shifting takes place the whole

thing must stop at once.

Mr. Osborne suggested a Class A and Class B

heat treating rate in order that the men classed as

heat treater's helpers might be reclassified as heat

treater Class B instead of going directly to heat

treater Class A, since it was obvious that there was
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considerable to learn about heat treating before a

man could become a Class A heat treater. Manage-
ment requested time to consider this suggestion,

which was agreed to.

Mr. Baldwin asked that the Management make a

rate survey on Mr. Chorley, Mr. Wilks and Mr.
Rich. Mr. Millman replied these men would be

considered when the routine review of wages was
made prior to the beginning of the next pay period.

Mr. Hileman asked if employees were satisfied

with the lunch service as being provided by the

DeLuxe Box Lunch Company, to which the Com-
mittee replied the day shift lunch service was very

satisfactory except for a few days when the food

was sent out cold, which was reported to Mr. Mill-

man and corrected at once. Mr. Miller remarked

the food on the swing shift was very unsatisfactory

—that the coffee and chili and tamales were usually

not of good quality. Mr. Millman promised he would

contact the lunch company and arrange to have

some improvement made, and also notified the Com-
mittee the DeLuxe Company had agreed to set up
a coffee urn which was now in the lunch room
awaiting connection with the gas line. This would

then provide fresh hot coffee for all shifts.

There being no further business the meeting was

adojurned.

/S/ P. D. HILEMAN
For the Company

/S/ HOWARD C. BALDWIN
For the Alliance.
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Minutes of the Labor Relations Council held on

Thursday, April 9, 1942. Messrs. P. D. Hileman,

W. J. Kearns, C. L. Millman represented Manage-

ment, with A. F. Anderson as a guest; and H. C.

Baldwin, F. W. Osborne, A. R. Miller, J. L. Lloyd,

L. P. Wallace represented the Pacific Motor Parts

Workers Alliance, L. S. Bebb as Secretary, and

Geo. Spurlock and Fred Nichols, guests.

Mr. Millman opened the meeting with the remark

that after last meeting the Accounting Department

had made a sincere effort to have the pay checks for

the night crews prepared by 5:00 p.m. on Friday,

and had spent two evenings working to get these

checks read}^ He reminded the Committee they

had asked for the checks for the night crews the

night before the regular pay day in order to save

these men a special trip to the plant to pick up their

checks. He informed the Committee that at least

twenty-five percent of the third shift appeared at

the plant at 5:00 p.m. to pick their their checks,

and since the only reason for having the checks

ready at that time was proven ineffective, the Man-

agement did not feel it necessary that the Account-

ing Department work overtime to prepare the

checks.

Mr. Baldwin then remarked it seemed the only

solution was to return to the question of paying

regularly every two weeks, so employees might have

their pay checks before the week end and so there
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might be no misunderstanding about what overtime

payments were inchided in each check. Mr. Mill-

man reported the Accounting Department and the

Plant Controller had investigated this procedure

very thoroughly and had indicated their willing-

ness to pay in this manner. He stated that if such

a method of payment was resorted to, the pay on
Friday would cover the two weeks preceding and
ending at midnight 'on the Saturday before pay
day. In other words, if the first Friday pay day
was scheduled for April 17th, this pay check would
include all hours worked from the beginning of the

last pay period to and including the afternoon shift

on Saturday, April 11. Mr. Millman suggested that

we could start with our first Friday pay day on
April 17th, and this check would be slightly smaller

than the average check since it would cover but

eleven calendar days, but the employees would be

receiving a check approximately four days earlier

than usual. However, the first pay day could be

extended to April 24th, four days later than usual,

and would include all hours worked from April

1st to April 18th. The Committee believed it was
advisable to begin this pay system on April 17th,

which was agreeable to the Management. Mr. Hile-

man made the statement, however, that under no

circumstances would any employee's pay check be

made available before the specified pay date, since

the work required to single out one or two checks

and rush them through, meant too much additional
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work for the Accounting Department, and it was

believed by the Management if the employees knew

for a certainty that their checks would be ready

every other Friday, they should be able to plan far

enough ahead to forestall circumstances which

might cause them to want their checks earlier than

the regular pay date.

Mr. Baldwin asked if it would still be possible

to obtain the checks for the night crews on Thurs-

day night, to which the Management rephed that

it would not, since the last experience had proven

that apparently the employees were not as much

concerned with saving their tires by not makmg a

special trip to the plant for their checks, as they

were in receiving the money at the earliest possible

moment. mi, 4.u

Mr Spurlock interrupted at this moment with the

suggestion that he believed that majority of em-

ployees would ordinarily spend more time driving

around on pay day than necessary, regardless when

their checks were received, and said he felt from ex-

perience that the most complahits came from the

fact that it was often necessary to wait an hour on

pay day morning at the gate for the checks. He

suggested if the checks were available m the Per-

sonnel Office at 10:00 a.m. every pay day and it was

not necessary for the employees to wait ^^ l^"^^ *«

receive them, this would be satisfactory. Mr. Mill-

man explained the reason for this delay was tha

when the checks were delivered to the Personnel
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Office he immediately distributed them to the em-
ployees who were waiting, then went to the ma-
chine shop and distributed the pay chec^ks to all

employees working day shift in order that they

might have the checks available for cashing at the

bank during the lunch period. It usually took from
one-half hour to forty-five minutes to accomplish

this distribution, and all employees who had come
to the gate between the time the first distribution

was made and the time the distribution in the plant

was completed were forced to wait.

Mr. Wallace suggested the Personnel Office con-

tact the timekeeper's booth and receive a list of all

employees working the day shift, remove these day
shift employees' checks from the group and deliver

them to the foreman who could distribute them
through the plant. The remaining checks for the

afternoon and night crews to remain in the Per-

sonnel Office for distribution at the gate as em-

ployees called. This was quite agreeable to Mr.

Millman, and it was decided this procedure would
be followed.

Mr. Baldwin reported he realized the confusion

in the Accounting Department when the checks

from last pay day were furnished to the night

crews the day before, and wished to offer his thanks

and appreciation to the Accounting Department for

this extra work.

Mr. Millman then informed the Committee they

probably realized it had always been the company
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policy that an employee who quits, or is discharged

for cause, automatically cancels all vacation rights,

but that there was apparently some misunderstand-

ing in the shop, since the three men who had re-

cently left the company were somewhat bitter be-

cause they company did not pay them for their

vacation when they left. Mr. Millman explamed

that in the beginning vacations were granted volun-

tarily by the Management without pressure from

the Union, and that the West Coast Plant of

Thompson Products, Inc., was one of the first on

the West Coast to grant vacations to hourly paid

employees. Vacations were paid as a bonus m

recognition of continued service with the company

and it was thought than an employee who no longer

wished to worked for Thompson Products should

forfeit his seniority and vacation rights. Mr. Bald-

win and Mr. Wallace both expressed the opinion

that vacations should be a bonus for past service

and that a man who was discharged or resigned

still was eligible for this pay. However, Mr. Wal-

lace believed that if the employees were well in-

formed on this point, or if it was included m the

contract there would be no complaint. Also, he

pointed out, an employee could take his vacation

and then hand in his resignation, to which Mr. Hile-

man replied this was true, but if an employee i-e-

sorted to this method of getting his vacation he

could be sure that he would never again be eligible

for rehire by this company.
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Mr. Hileman suggested that the management pay

the vacation pay for the three men who had re-

signed, since the company policy on this point was

not clear at that time, but that the contract be re-

worded so that there will be no future misunder-

standings. The Committee felt that this would be

agreeable and Mr. Nichols remarked he believed, as

Mr. Wallace and Mr. Baldwin, that vacations

should be predicated on past service rather than

future service ; but he admitted he knew of no other

company who paid vacation bonuses to employees

who left, and believed this would be satisfactory if

explained thoroughly to all employees.

Mr. Baldwin then agreed, for the Committee, to

this change in the contract, but suggested that,

since the Committee was agreeing on this point,

the company should consider changing the vacation

deadline date to make vacations available one year

from date of service. Mr. Millman agreed to take

this subject under consideration and would bring

it up in the next meeting. Mr. Baldwin remarked

the Management continually referred to other ex-

isting contracts in their dealings with the Com-

mittee, and suggested it only fair that the Manage-

ment agree to consider other contracts and their

clauses when reviewing requests by the Committee.

Mr. Hileman then referred to the current vacation

schedule, pointing out that April, June and July

were peak months and that if the great number of

vacations were permitted during these three months
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the vacation expense for those particular months

would be all out of line and he hoped that we might

work out a plan whereby vacations could be sched-

uled later on during the season in an attempt to

equalize the vacation expense and lower the peak

months of April, June, and July, and raise the low

months of May, August and September.

It was explained to the Committee that the Com-

pany is now operating on a budget plan whereby a

certain amount is specified each month to be used

for the purchase of machinery, miscellaneous equip-

ment, wages, vacations, etc., and the Management

hoped to be able to stay within this budget. The

fact that the majority of the vacations had been

requested for April, June and July, would cause

these three months to show a far greater expendi-

ture for vacation pay than was allowed in the bud-

get. This would, of course, be made up in a later

month when the amount of vacation pay was not as

great as that allowed but it was preferred, if it

could be done, to keep within the specified amount

of vacation pay.

Mr. Millman suggested that he talk to the em-

ployees requestng vacations in these peak months

and see if they would be agreeable to taking their

second choice according to seniority. In other

words, to employees requesting vacations in June,

if it was necessary because of expense, to ask one

of the employees to postpone his vacation for a

short time, the employee with the least seniority
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would be asked to make the postponement. He also

asked the Committee to again impress upon their

members that it was necessary to give the Per-
sonnel Department two weeks notice when they
wish to change their vacation date, since every vaca-

tion request meant an approval by Mr. Kearns and
a notification to the Accounting Department at least

a week and a half ahead of the new date of the

vacation, and that the Management had agreed to

try in every case to notify an employee two weeks
ahead of time whether or not the vacation had been
approved. This was quite agreeable to the Com-
mittee.

Mr. Millman then remarked that the Manage-
ment felt, through their studies of other plants, that

the oiler rate was not in proportion with other rates

in the plant and suggested a lower rate be set on
this job, possibly 85c. It is suggested that the man
doing the oiling work be transferred to a Main-
tenance Department job since this department is

in need of more help, and the man now oiling is

thoroughly experienced in our plant. It is expected

to transfer or hire another man for the oiler job.

It was pointed out that this did not mean a demo-
tion or a cut in rate for any man, but merely a

leveling off of certain jobs, which in the beginning

had been temporary or part time and had now
evolved into permanent jobs. These jobs, and this

one in particular, were being paid for at a higher

rate than they were actually worth.
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Mr. Baldwin remarked that this brought up a

point the Committee had in mind, that of a job

evaluation in the shop. He believed it would elim-

inate considerable argument and discussion regard-

ing the relative importance of one .job against an-

other, and might work for more harmonious rela-

tions' among employees and Management. Mr.

Millman agreed this was an excellent idea, and one

which he had given some serious study, but had

found that to completely do this job, it would re-

quire three or four months work, and he had found

it impossible to sit down and work it out alone.

Mr. Baldwin suggested that a committee be ap-

pointed by the P. M. P. W. A. to work on this sub-

Mr. Spurlock brought the conversation back to

the oiler rate and asked why not let each machine

operator oil his own machine. Management pointed

out that at one time this had been done, but m the

«ases of the men who were lax or failed to oil the

machine and it burned out a few days later, there

was no one on whom the responsibility could be

placed By having one man designated for this

job, the Superintendent could be absolutely certain

it would be done correctly.

Mr Baldwin stated that since the Management

felt the oiler rate was too high, he had one which

he thought was too low-that of the Steel Shed. He

believed the job is as skilled as the flash lathe.

Mr Millman pointed out that the Steel Storage 30b
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did not carry the responsiiblity that other jobs in

the plant carry, since there was direct supervision

available at all times, whereas a machine operator
is required to make his own set-ups and is not

supervised as often as the steel shed machines. Mr.
Baldwin replied this was true, but the work was
considerably harder out there; to which Mr. Mill-

man, answered, in a machine shop wages were paid
according to the skill required and not the physi-

cal effort. Mr. Baldwin agreed with this.

Mr. Hileman asked how many hours were being

worked in the Steel Shed, and Mr. Kearns replied

forty-eight hours a week. Mr. Hileman then stated

that if this rate was raised it would probably be
necessary for the Management to revert to four
shifts averaging forty hours per week, since we
could not afford to pay higher wages for this work.
He informed the Committee that the Army was
continually suggesting and requesting that our
plant go on a four shift basis, but the Management
was attempting to avoid this arrangement unless

absolutely necessary, because of the fact that over-

time would be almost completely abolished. Mr.
Spurlock remarked that the principal objection to

this work seemed to be the smell of the radiac ma-
chine, but he frankly does not feel the job is worth
the money now being paid.

Mr. Nichols remarked that the oiler gets $1.03 an
hour for steady days while it is necessary for him
to work on his commercial grinding job steady
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nights to make that rate. He does not feel that the

oiler job should pay that much since he could do

the oiler job, as could any other commercial grinder

operator, whereas the oiler could not do any of

these grinder jobs. Mr. Kearns replied this was

true, and was also true in the case of the Steel

Shed.

Mr Baldwin again referred to the job evalua-

tion and asked if we didn't think the Steel Shed

rate was worth 5c more than the oiler rate, to which

Mr Hileman replied, as he stated before, we feel

85c on the oiler job is sufficient, but will go to 90c

if the Committee insists.

Mr. Millman suggested that he make a new sur-

vey of rates being paid for shear operators through-

out the community, and to reconsider the job at the

next meeting. It was agreed to set the oiler rate

at 90c.

Mr Baldwin then brought up the subject of

seniority of men brought into the plant from other

plants of the company. He reported that the ma-

jority of employees felt a man who was transferred

to this plant, regardless of the number of years of

seniority with the company, should begin m this

plant as a new man as far as job seniority is con-

cerned. It was expected that he would retain his

company seniority as far as vacations and Old

Guard Service are concerned, but that he must

build his job seniority in this plant. Mr. Baldwin

remarked that this was designed to T)revent the
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management from transferring men from other

plants to this plant to fill the higher paying jobs

instead of advancing the men now working here.

Mr. Millman asked if this had happened in any
case, to which Mr. Baldwin replied that it had not,

but the Committee was looking to the future and
as we grow there is a possibility that the Manage-
ment might resort to transferring men from Cleve-

land. Mr. Millman remarked that this was ex-

tremely unlikely, and, if anything, it would be the

other way around with us transferring skilled help

to Cleveland, since with the new TAPCO plant op-

erating the employment departments of the Cleve-

land plant were extremely hard pressed to find any
type of skilled help. Mr. Baldwin then reviewed

the suggested clause to be inserted in the seniority

agreement, but the Management asked for a little

time to consider the effects of such a movement
before making any decision.

Mr. Baldwin then remarked he felt the head pol-

isher should carry a little higher rate than the other

polishers, since the responsibility of turning out the

right kind of work and arranging the work schedule

of the polishers on each shift rested with the head

polisher. Mr. Kearns remarked he had been con-

sidering such a plan for quite some time and was
fully in accord with this suggestion. The Manage-

ment then agreed to a 5c higher rate for the head

polisher.
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There being no further business the meeting was

adjourned.

/S/ P. D. HILEMAN
For the Company

/S/ H. C. BALDWIN
For the Alliance.

RESPONDENT'S EXHIBIT No. 1-BBB

Minutes of the Labor Relations Council held on

May 19, 1942. All members of the Pacific Motor

Parts Workers Alliance Committee and the Man-

agement group were present, and Mr. J. H. Wad-

dell and Mr. Bud Marshall appeared as guests of

the Committee.

Mr. Millman opened the meeting by referring

to a previous meeting in which the possibility of

setting a rate for Class B Heat Treater was dis-

cussed. He suggested a maxiiTium rate of $1.05

on this job, which would be 2e higher than the

minimum rate on Class A. Heat Treater, and

10c more than the maximum rate on Heat Treaters'

Helper. This was quite agreeable to the Commit-

tee, and it was decided to make a rider to the

contract covering this rate.

Mr. Millman then reviewed the California labor

laws concerning the hiring of women, and pointed

out that in order to place women on factory i)ro-

duction jobs between the hours of 11 p.m. and
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6 a.m., it was necessary to obtain a permit for

each individual girl from the Industrial Welfare

Commission, which permits were extremely diffi-

cult to obtain. He referred to several of the local

companies who were employing girls on the day

and afternoon shifts, but pointed out that these

companies are working steady shifts, and asked the

Committee to consider the possibility of reverting

to a steady shift plan in order to allow the com-

pany to employ women on at least two shifts, in

several jobs throughout the plant.

Mr. Baldwin replied that if it were necessary

to ask certain men to work the third shift steady,

he believed this shift should carry an extra pre-

mium, besides the eight hours pay for 6% hours

worked. Mr. Millman reminded the Committee that

emjjloyees working this shift now were receiving

approximately one dollar over their regular wages

since they were working but 6% hours and were

receiving an extra hour's pay. Mr. Baldwin agreed,

but referred to several companies who now pay

a premium for the third shift besides the extra

hour's pay.

Mr. Hileman suggested that we might return to

a basis of paying for actual hours worked and

set a bonus of possibly ten cents on the third

shift. The Committee agreed that this might be

acceptable to their members.

Mr. Baldwin suggested that the original Com-
mittee negotiating the contract had gone a little
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too far in setting the three months limit on the

second shift premium, and asked if this premium

could be given after one month's performance on

second shift, and be made retroactive to the date

the employee started on second shift. Mr. Millman

replied that the Management might be willing to

consider making the time limit one month, but would

not care to consider any retroactive pay since such

a plan would throw the costs on our job all out of

line. The jobs a man may have worked on during that

thirty day period have more than likely been finished

and the costs completed, and it would not be possible

to go back and charge the extra labor cost to these

jobs after they were completed. The Committee

agreed to this difficulty and stated they would like

to discuss this with the membership at their next

general meeting.

Mr. Millman then referred to the Forge De-

partment which has been working on a seven day

basis for three or four months, and suggested that

the Committee consider revising the overtime clause

to provide for time and one-half after the sixth

consecutive day worked and double time for the

seventh consecutive day worked in order that the

Management might instigate some sort of a split

shift arrangement for this department, providing

a day off for each man. Mr. Baldwin replied this

was a complete change in policy and it would be

necessary to have the approval of the members

before such change could be made. He asked if it
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would be possible for the Forge Department to

rotate on a swing shift arrangement now in order

to provide a day off for the men while the mem-
bership took into consideration the possibility of

changing the overtime clause. He remarked he real-

ized many big organizations had made the an-

nouncement that they were giving up their double

time for Sundays and holidays, when in reality

they were reverting to the double time for the

seventh day plan. Mr. Millman pointed out the

men were not actually losing any money and they

would receive double time any time they worked

seven days in succession.

Mr. Millman noted the holiday coming up on

Saturday, May 30th, and referred to the discussion

held in January regarding the time and one-half

and double time which some of the employees felt

should have been paid. This subject was discussed

in great detail with Mr. Baldwin insisting that

the double time premium for holidays or Sundays

was paid as a bonus for the employees foregoing

their holiday and should not be computed in the

payment of regular weekly overtime. It was pointed

out to the Committee that they certainly would not

expect the Management to pay time and one-half

on Saturday to the men who have compleed the

forty hours, and then pay double time on top of

that time and one half. The Committee agreed

that it was unreasonable to expect such a pay-

ment. Mr. Millman also referred to the man who
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works for 10 hour days, for which he is paid 32

hours at regular and 8 hours at time and one

half, and asked the Committee if they felt he

should be paid time and one-half for the fifth day

merely because he had worked forty hours, even

though he had already been paid time and one-

half for eight of those forty hours. The Com-

mittee agreed this also was unreasonable to ex-

pect, and Mr. Baldwin suggested that the Com-

mittee have a meeting and talk this over. He be-

lieved if it were understood by the membership

that double time and time and one-half would not

be paid for the same eight hours worked, there

would be no question. Mr. Millman suggested a

rider to the effect that both daily and weekly over-

time would not be paid for the same hours worked.

Mr. Baldwin suggested that the Management and

the Committee hold another meeting not later than

May 27th, and perhaps make up a rider for the

contract on this subject.

Mr. Baldwin then referred to the vacation plan

and to the discussion which took place at the last

meeting on the possibility of making vacation avail-

able to an employee when he has completed one

year's service, and not place any deadline such

as February 1st, as we now have. Mr. Millman

referred to the vacations as requested for this

year; pointing out that no one had requested va-

cations in either February or November, and sug-

gested that the Management might be agreeable
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to making the vacation season from March 1st to

November 1st,, and moving the deadline date down
to July 1st, which is half way through the vaca-

tion season.

Mr. Baldwin said he did not believe he could

convince any employee in the shop that a dead-

line on vacation service was justified and he would

very definitely be against setting any date what-

soever to determine the vacation eligibility. Mr.

Millman stated that were the Management to agree

to vacation eligibility being determined by com-

pletion of one year's service during the vacation

season the amount of paper work in the Personnel

Office would be tremendous. The Management
agreed to take this suggestion under consideration

and promised an answer at the next meeting.

Mr. Baldwin then asked for a rate increase on

the Floor Inspection job. Mr. Kearns asked if

this was to mean only the Floor Inspectors or

did it include the Bench Inspectors, and Mr. Bald-

win replied this brought up a question which has

been bothering him, since he noticed the Bench
Inspectors were being placed out on the floor and
wondered if this was to be a permanent or tem-

porary set-up. Mr. Kearns said he believed Mr.

Cummings intends to alternate the floor and bench

inspection work, believing that in both cases it was
necessary for the employees to be thoroughly fa-

miliar with the requirements of both jobs. He told
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the Committee that rework has been increasing

steadily in the past few months and that Mr.

Cummings, who is now in complete charge of all

inspection, believed this method of checking all

parts at various stages of their operations should

result in a considerable lessening of the rework.

There followed a discussion of the relative merits

of the floor inspection job as compared to the bench

inspection job, and it was suggested by Mr. Mill-

man that before further discussion or any deci-

sions were made that a conference be held between

Mr. Cummings, Mr. Kearns, Mr. Milhnan and Mr.

Baldwin to determine just exactly what Mr. Cum-

mings' intentions were regarding the bench and

floor inspectors, and then continue the discussion

with this information. This was quite agreeable

to the Committee.

Mr. Baldwin then informed the meeting that

the question of wage freezing was causing consid-

erable comment and discussion in the shop, and

employees in general feared that within a short

time their wages would be frozen at exactly what

they were making at the present time. He referred

to the price freezing which was effective back to

March, and it was believed by a majority of the

men that if wages were frozen they would no

longer be able to increase their income.

Mr. Hileman replied that there apparently was

no one who knew just exactly what this wage

freezing was all about, and that according to all
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information he has been able to obtain from Wash-
ington, there is no indication of any wage control

within the near future. He referred to the price

freezing order which affects our products, and
informed the Committee that while we are not

yet allowed to increase any prices, we do not

yet know whether the price freezing will extend

back to March 1, 1942 or October 1, 1941. He
pointed out that under no circumstances could

the company increase its revenue from the sale of

engine parts regardless of the increases in expenses.

He assured the Committee that it was his under-

standing that the War Labor Board, if it does

go as far as to freeze any wages, will freeze only

the top rates on the job, which will not effect

any employee making less than the maximum rate

;

nor will it prevent an employee from moving to

a higher paid and more skilled job. Mr. Millman
pointed out that so far, the War Labor Board
has granted increases only to the jobs paying less

than one dollar an hour.

Mr. Hileman asked that the Committee give the'

Management time to see what is going to happen
in the wage stabilization plan, and Mr. Millman
pointed out that the President in his recent talk

had intimated that no wage freezing would be

done but that he expected labor leaders to volun-

tarily place a top on their wages in order to pre-

vent the vicious spiraling of wages and living

costs. The President had hoped by freezing prices
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on food, clothing and rent, which are the prin-

cipal expenses in a man's budget, this would auto-

matically retard any rise in the cost of living

and help to avoid an inflationary spiral.

Mr. Baldwin said he believed the employees in

the shop were concerned over the possibility of

being forced to pay 10% of their income in De-

fense Savings Bonds. He pointed out that he knew

in some cases the men probably were mis-managing

their money, but in the majority of cases, employees

were attempting to pay off old bills which they

had accumulated during hard times for the bare

necessities of living, and that if the enforced sav-

ings plan was instigated, they would not have

enough money to continue to remain out of debt.

Mr. Hileman replied he realized this probably was

the case but that every man must be prepared to

make some sacrifices and that should be the in-

dividual's contribution to the war effort. He ex-

plained it was an accepted fact that our high stand-

ard of living must be greatly reduced if the war

is to be won, and referred to the great volume

of goods which are no longer available for pur-

chase; mentioned the cutting down of expenses,

such as automobile expense, and suggested the pos-

sibility of reducing the little luxuries such as

weekly movies and other amusements.

Mr. Millman remarked that the financial experts

of the country and the government were very much
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concerned with the possibility of inflation, and ex-

plained that the national income this year is ex-

pected to be 85 billion dollars, but that the avail-

able goods for purchase will only be 64 billion

dollars, leaving a difference there of 21 billion

dollars which is the inflationary span. Unless the

government is able to absorb this 21 billion dollars,

either in greatly increased taxes or enforced sav-

ings plans, the goods which are available through

competitive bidding will greatly increase in price.

Mr. Hileman remarked that he understood how
the men felt about this question, but he did not

think it was possible for the company to increase

wages in an effort to allow everyone to maintain

his current standard of living, and what did Mr.

Baldwin suggest we do. Mr. Baldvsdn replied he

didn't know what could be done and had only

offered the subject for discussion. Mr. Hileman re-

plied that the employees will have to have con-

fidence in him and trust that he will get the best

possible deal for everyone. Until we know what
is going to be done about wage freezing,, if any-

thing, it is impossible for us to make any general

increases. He asked that the Committee please

remember that all prices on the goods we sell are

frozen now, and it is impossible for us to realize

any more income out of our products, except in

the cases where a new article is designed and in

submitting a bid on such an article we would make
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up for the greatly increased labor and overhead

costs, to a certain extent.

Mr. Baldwin asked if it were possible to save

money by manufacturing in large quantities, and

Mr. Hileman replied that theoretically this was true

by buying larger quantities of steel and running

larger quantities of the same item through the

shop at one time. However, the maximum run at

which a job can be done economically is not always

as large as the order, and in the case of an order

for 40,000 pieces it might be that 5,000 would be

the maximum that could be run at one time. The

necessity of running the job through in eight runs

did increase the cost over the 40,000 piece esti-

mate.

Mr. Waddell then spoke up, saying he realized he

was only a guest but he would like the oppor-

tunity to express the opinion of a large number

of the employees concerning the few employees who

are reporting for w^ork right at whistle time. He

pointed out these people checking in a minute

or so before time to go to work were imable to

reach their machines and begin work for ten or

fifteen minutes, and that while he did not be-

lieve this was intentional slow-down, it neverthe-

less amounted to a slow-down. Mr. Kearns stated

that he was attempting to keep tab on these peo-

ple. He had discussed the subject with some of

them and had notified the foreman to talk to

these men about this on the other shifts. He
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stated it was his intention to daily post a list

of the late comers, on the bulletin board, in the

hopes that they might voluntarily attempt to be

at work in time to start their production at starting-

time.

There being no further business, the meeting
was adjourned.

/S/ P. D. HILEMAN
For the Company

/S/ PRANK W. OSBORNE,
Per the Alliance

RESPONDENT'S EXHIBIT No. 1-CCC

Minutes of the meeting held Tuesday, May 26,

1942, between the Executive Committee of the P. M.
P. W. A, and the Management representatives. Mr.
T. G. Overhulse was a guest of the P. M. P. W. A.
and Mr. R. M. Rogers was a guest of the Manage-
ment.

Mr. Baldwin opened the meeting by asking for

an answer to his request for a new vacation plan;

whereupon Mr. Millman replied the Management
would be willing to set a new eligibility date of

July 1st, but would hesitate to go as far as to

extend it for the full vacation period because of
the great amount of extra work this would entail.

He reported that most contracts he had been able

to find locally, based their eligibility on the date
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of signing the contract, providing, that every man

who had been employed one year at the time the

contract was signed would be eligible for a vaca-

tion. Mr. Millman said that the vacation plan as

requested by the Committee would cost the com-

pany an additional $1500.00 for this year alone,

and that the cost, even if the eligibility date were

advanced to July 1st, would cost an additional

$800.00, with $700.00 more added if it were ex-

tended.

Mr. Hileman reported that the company had dou-

bled its volume of business but had made con-

siderably less money than last year, and had been

forced to cut the dividend payments to the stock-

holders in half. He referred to the price freezing

of our commodities, which probably will be effec-

tive as of October 1, 1941, and pointed out that

our labor rates have risen as well as our taxes,

so that the company actually is getting consider-

ably less income from its business. He asked if

the Conunittee believed the granting of their vaca-

tion plan would stop the arguing which has gone

on about it since November, or would they come

back within a short tune with an even bigger va-

cation plan. He suggested cutting the vacation pe-

riod from March 1st to September 30th or October

31st, since there were no requests for vacations

during the month of February and November.

The subject was dropped for the moment, and

Mr. Baldwin reported the Committee wished to

ask for a 10% blanket increase, the increase to
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be taken in Defense Bonds by all employees. In
return the Committee would voluntarily freeze the
wages at their current level for the duration. Mr.
Millman asked what assurance the Management
would have that the freezing would be effective
when a new contract was up for negotiation, and
Mr. Baldwin replied the Committee was willing
to make a provision in the contract to provide for
carrying forward as long as the price freezing
is effective.

Mr. Hileman doubted that any freezing of wages
would be legal or could be included in the con-
tract, and remarked this would mean a consider-
able increase of paper work in the Accounting
Department by making deductions for everyone.
At this point, Mr. Stewart, Auditor for this

plant, was called into the meeting. He reported that
a separate account for bonds must be set up for
each employee, besides the account for all the
other deductions. Mr. Millman suggested that if
such a plan were put into effect all other deduc-
tions could be cut out, but Mr. Stewart replied
there were still some, such as the Social Security
deductions, the State Unemployment Insurance de-
ductions, the employees group insurance. Old Guard
loans, and tools and uniforms purchased through
the company. The Committee agreed that deduc-
tions for tools and uniforms could be stopped and
employees could pay cash for these things when
they were purchased, either through the company
or from the uniform salesman. Mr. Stewart agreed
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this would help some but a plan for all employees

would still increase the work in the Accounting

Department greatly. Mr. Hileman asked for a lit-

tle time to consider this proposition from all angles

and to find out how much such an increase would

cost the company.

Mr. Baldwin reported that the suggestion of the

straight shifts was discussed at the recent meeting

of the members of the P. M. P. W. A. but no

decision was arrived at since most of the members

did not understand how this could be worked out.

Mr. Baldwin suggested that a plan be worked out

on paper, listing the various provisions of the

steady shift, and posted on the bulletin board for

consideration by all employees. He stated the

Committee would like to be as honest and fair as

possible and suggested that the Management make

a survey to ascertain the employees stand on this

question of steady shifts. Mr. Millman asked if

the company was able to go along on the ten per-

cent deal, would the vacation plan with a dead-

line of July 1st be satisfactory, but Mr. Baldwin

did not care to answer. He did say that the Com-

mittee might consider the clause paying double

time for the seventh day of work. Mr. Miller asked

if this woidd be giving up weekly overtune, but

Mr. Hileman replied the work week consists, under

this plan, of the days work between the days off,

and the contract would be amended to read "time

and one-half payable on the sixth consecutive day
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worked and double time on the seventh consecutive

day worked.

Mr. Millman asked the Committee if they had
made a decision regarding the rider to clarify the

overtime payments in regard to paying overtime

on weekly and daily basis for the same hours

worked. Mr. Baldwin replied this was not dis-

cussed at the meeting and he could not give an
answer yet. He referred to the last meeting in

which the inspector rate was discussed. Mr. Mill-

man said the management would not care to con-

sider that item until an answer was made on the

ten percent increase and if the ten percent in-

crease was put into effect, it would supercede any
requests for individual rate increases.

Mr. Baldwin said the majority of the men at

their last meeting had unanimously asked to have
their dues deducted from their pay checks every
four months, to be done on a voluntary basis. He
did not consider this a check-off system or union
maintenance, since it was entirely voluntary. Mr.
Hileman replied he would like to think that ques-

tion over before giving any answer.

Mr. Baldwin asked for an answer on the vaca-
tion plan, but Mr. Millman replied that the new
request altered the situation, and that an answer
could not be given at this time. However, an answer
was promised to the committee before the end of
the week.
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There being no further business, the meeting

was adjourned.

/S/ P. D. HILEMAN
For The Company

/S/ H. BALDWIN
For the Alliance

RESPONDENT'S EXHIBIT No. 1-DDD

Minutes of the meeting held May 29, 1942 between

members of the Pacific Motor Parts Workers AlU-

ance Committee and the Management group.

Mr. Millman opened the meeting with the state-

ment that the management regretted to inform the

committee that their request for a ten percent

blanket increase was financially impossible. He re-

minded the committee that a seven cent blanket in-

crease had been given on March 16th, which was

less than three months, and additional increases

so soon should not be expected. He referred to

the cost of living which, according to figures re-

ceived from the Bureau of Labor Statistics, has

risen but 17% over the 1935-1939 average; while

our wages in this plant have increased 55% over

the September 1, 1939, average.

Constant comparisons are made with other air-

craft parts companies to insure that our wages

remain on an equal level and the management sug-

gests that one member of the committee accompany
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him on a new survey of comparable industries to

compare their wa,2:es with ours.

He referred to the price freezing which has ten-

tatively frozen the selling price of the company's
products on October 1, 1941, and referred to the
blanket increase on November 15, 1941, plus the
addition of the 6c to replace the 6% bonus plan,
and also the 7c blanket increase on March 16, 1942
—all of these increasing our labor costs while we
are unable to increase our selling prices. He stated
the President of the U. S. A. and various high pub-
lic officials have gone on records as being against
any general wage increases except on rates now
considered as sub-standard. Sub-standard rates
are defined as less than 40c an hour or less than
$25.00 a week for a married man. He pointed out
the company had tried to maintain maximum hours
for the employees and that our overtime costs in-
crease our hourly rate from 97c to $1.09. The
Company is unable to pay a general ten percent
increase without making a drastic cut in overtime
premiums by reducing the work week to 40 hours.
Mr. Hileman told the Committee, however, that

the management was willing to go along with their
request for a more liberal vacation plan, and sug-
gested that the vacation season be from March 1st
to October 31st, and employees completing one
year's service within that period would be eligible
for one week's vacation.

The Committee suggested they might find it ad-
visable to take their case to the War Labor Board
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for settlement, to which the management replied

that was the perogative of the committee.

Reference was made to the present overtime pro-

visions concerning the Maintenance Department in

the contract, which states that if they work on their

day off they will receive double time for this day.

Mr. Millman brought out the possibility of a man

whose regular day off was scheduled for a Wednes-

day and who was sick on Monday and Tuesday-

according to the literal translation of the contract

if he came to work on Wednesday, which should

have been his day off, he would be entitled to re-

ceive double time for that day, even if it were the

only day worked during the week. He suggested

that this clause be reworded, thus: ^'In the event

they work on their regular day off they shall re-

ceive double time for the seventh day worked."

Mr. Baldwin asked if there was any case in ques-

tion at the present time, to which Mr. Millman re-

plied there was not, but this was suggested only to

clarify the situation in case the matter comes up

at a future date. Mr. Baldwin stated if there was

no one to be affected at the present time, he believed

the committee would not have any objection to plac-

ing this rider to the contract.

Mr. Millman referred to the glove situation again,

stating that the glove cost for April was $90.00,

and that the gloves which formerly cost 31c were

unavailable and it would be necessary to pay 55c

for the new gloves received. However, these were
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of better quality than the 31c gloves foraierly re-

ceived. He suggested that it was only logical to

ask the employees to pay this additional cost since
the company could not afford to continue furnishing
gloves at this higher price.

Mr. Hileman told the committee that the man-
agement could not agree to any deduction of dues
for the union. It is the union's business to collect

their own dues and the company could not do this
for them.

There being no further business, the meeting
was adjourned.

/S/ P. D. HILEMAN
For the Company

/S/ H. BALDWIN
For the Alliance

RESPONDENT'S EXHIBIT No. l-EEE

Minutes of the Labor Relations Council held Fri-
day, June 19, 1942. Mr. Eddie Collatz was a guest
of the Executive Committee, and Mr. Homer All-
dredge, Sales Manager of the Detroit Plant, was
a guest of the Management.
Mr. Hileman introduced Mr. Alldredge and asked

that he tell the Committee something about the De-
troit plant and the work now being done here Mr
Alldredge obliged with a brief discussion of the
Detroit Plant.
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Mr. Millman reminded the Committee that while

the late comers had decreased in number very ma-

terially over the past few weeks, there were still

a few stragZers who came in from one to twenty

minutes late. The progress which has been made

in reducing this tardiness is gratifying, but the

further we can reduce it the better off we are. The

same held true for absenteeism, and it was thought

several employees were taking advantage of the

sick excuse. Therefore, in the future it would be

necessary for an employee who stays home because

of sickness, unless it is a chronic illness with which

the Management is familiar, the employee will be

required to furnish a doctor's statement concerning

his illness. It is the desire of the Management to

find out why certain employees are ill so often, but

in order to do this the complete facts of an em-

ployee's illness must be available.

Mr. Millman then touched on the subject of racial

discrimination, saying that there was much discus-

sion now, both by the Government and the War Pro-

duction Board, about this subject. He told the

Committee the Management had no objection to hir-

ing a person of any race, religion or color, provid-

ing this person had the necessary qualifications

desired on the job.

Mr. Millman again referred to the possibility of

setting steady shifts on at least the polishing ma-

chines, suggesting that if steady shifts wei*e placed,

it would be possible to hire about twenty-eight worn-
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en for the day and afternoon shifts—the day shifts

to begin at 6:00 a. m. and end at 2:30, the afternoon
shifts to begin at 2:30 p. m. and end at 11:00. Mr.
Baldwin replied the membership would not be very
enthusiastic about such a plan and might insist on
a premium for the third shift. Mr. Hileman asked
if the Committee would consider pay for hours
worked, plus a premium on the third shift, but
Mr. Miller replied they would prefer the present
set-up since pay for hours worked plus a 5c bonus
would be less than the present bonus plan.

Mr. Baldwin suggested if a premium was placed
on the third shift it might be the solution to the
steady shift problem since the afternoon shift has
pretty well settled down to a steady shift since the
premium was placed. Mr. Millman promised that
an answer would be given to the Committee on this
subject within a short time.

He reported he had heard several adverse com-
ments on the Committee's plan to donate rubber
to the U. S. O. and suggested the Committee might
consider giving it to the Navy Relief Society, which
the Committee agreed was a good suggestion.

Mr. Millman told the Committee he was still

waiting for them to appoint a man to make a sur-
vey among aircraft parts manufacturers on wages
paid. The Committee agreed this would be done
at once.

Mr. Osborne asked if Mr. Bebb was considered
a lead man, to which Mr. Kearns replied that he
was not since the welders are all responsible to the
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foremen. The Committee suggested that since the

foremen seem to hold Mr. Bebb responsible and

that he took care of ordering supplies and laying

out the work, it seemed reasonable he should be

considered a lead man. Mr. Millman asked time

to consider this point and promised an answer soon.

The Committee asked if the Management would

consider any blanket increase at all, and Mr. Mill-

man replied that it would not, but did agree to ad-

justing individual rates which were found to be be-

low average.

It was asked by the Committee if the Manage-

ment expected to place a bonus on the aircraft

work. Mr. Anderson replied he was working on

time studies with that end in view, but it would be

some time before his studies were complete enough

to form any definite opinion on what standards

should be on certain jobs. The Committee asked

if this would be a group bonus or an individual

bonus, and Mr. Anderson replied there was no de-

cision made on that point, yet, but that the Manage-

ment might consider a bonus by operations or by

a complete job.

There being no further business, the meeting was

adjourned.

/S/ P. D. HILEMAN
For the Company

/S/ H. C. BALDWIN
For the Alliance
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RESPONDENT'S EXHIBIT No. 1-FFP

Minutes of the Labor Relations Council held
Thursday, July 2, 1942. Mr. Art Starkey was a
guest of the Committee of the P. M. P. W. A. and
Mr. E. CoUatz represented Mr. F. W. Osborne.
Mr. Millman opened the meeting referring to

minutes of a previous meeting where a discussion
was held on the possibility of placing a 5c premium
on third shift. He informed the Committee the
Management had decided to agree to this policy,
making this premium effective at the beginning of
the next pay period of July 5th, at which time this

premium would be given to all employees who had
been working the third shift steady 30 days or more.
Mr. Baldwin thanked the Management on behalf

of the Committee, and brought up the subject of
the joint - Management-Union survey of wages in
comparable industries. He did not believe that
increases in individual rates would solve the i^roblem
confronting the Committee, but thought a general
increase should be made. He referred to the price
ceiling and remarked he believed 50% of the mer-
chants were not adhering to this ceiling; noted the
probable greatly increased income taxes for 1942,
as well as increases in vegetable, poultry and dairy
products which have no ceiling prices.

The Management called attention to the fact
that the increased cost of living had not yet inci-eased
more than the blanket wage increase granted in
March, and informed the Committee the reason for
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increased taxes was to absorb the inflationary buy-

ing power, and it was expected by Government offi-

cials that the standard of living of everyone would

be drastically lowered. It was suggested that the

Committee might have the wrong idea about the

lO^o withholding tax, believing this tax would be

payable on gross income. This is not true, and

any 10% tax which the Government may impose

would be figured individually on an employee's tax-

able income.

Mr. Baldwin suggested we let this subject drop

for the moment, and asked what the Management's

decision was on the lead man rates for certain in-

dividuals. Management's reply was that they did

not believe these rates were justified on these jobs

since the men are now receiving more pay than any

of their men in the department and are not formally

charged with the operation of their department.

It was stated that Mr. Starkey had increased pro-

duction in the Plating Department and had cut

down scrap, at the same time using less man hours,

but Management replied that this was Mr. Starkey 's

job and he was being paid a Plater's rate for doing

this job. He is the only man receiving the Plater's

rate in the shop, and our rate is now higher than the

average rate for other shops. A survey showed the

aircraft rate at $1.05, and one plating company

at $1.08. Starkey stated that according to the

rate being given to grinders, he believed the Plating

rate should carry the same, to which Management
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replied the Plating was done by time element,

whereas grinding was done to a tenth of a thous-

andth and it was considered a much higher skilled

job. The Management asked a little time to con-

sider this item.

Mr. Baldwin then stated the die makers felt they

should have the same rate as the Class B Tool
Makers, since they hold the same tolerance, but Mr.
Kearns replied that the die making work was a
repetitive job and could be done by a trainee,

whereas the tool maker job was a varied and more
difficult job, even though it often times did not
hold the same tolerances. It could not be done
without a considerable background of experience
in general machine shop work. However, Mr. Bald-
win asked that the Management consider an in-

crease in this rate, and that he would present fur-
ther facts at the next meeting.

Mr. Baldwin again referred to a general increase
and Mr. Millman said if the company was financially
able to make an increase it would gladly do so
since it was our policy to give our employees the
best deal possible, but such an increase at this time
could not be given without weakening the financial
structure of the company.
Mr. Hileman asked what the reaction would be

to a percentage increase which would be withheld
and paid at some later date in a lump sum. The
Committee stated this probably would be accept-
able.
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Mr. Hileman reminded the Committee that all

of this new machinery which we have been receiving

is not all company owTied, since the company must

pay back approximately 22% of the cost of this

machinery to the Defense Plant Corporation each

year, and it was his responsibility to see that the

company earned enough money to make these pay-

ments. He promised to consider the Committee's

application and give an answer at the next meet-

ing.

There being no further business, the meeting was

adjourned.

/S/ P. D. HILEMAN
For the Company

For the Alliance

RESPONDENT'S EXHIBIT No. 1-GGG

Minutes of the Labor Relations Council held

Fridav, August 14, 1942. Guests of the Committee

were Harold King, W. L. Reddington and A. J.

Smith. Guest of the Management was Carl Cum-

mings. Mr. Millman introduced Mr. C. E. Gillie,

who will be a Management representative.

Mr. Baldwin opened the meeting asking if an

answer was available regarding the request for a

blanket increase, or the possibility of receiving an

increase to be paid in a lump sum at a later date.

Mr. Millman replied that the Management did not



vs. Thompson Products, Inc. 1067

(Testimony of Clarence L. Millman.)

feel a general wage increase could be granted, es-

pecially in the face of the evident disapprival of

the War Production Board, the Office of Price Ad-
ministration and even the War Labor Board, ex-

cept in cases where wages were sub-standard or no
increase has been granted since January 1, 1941.

Mr. Baldwin referred to recent increases which
had been granted to the Standard Oil Company of
California and General Electric Company, but Mr.
Millman replied that these wage increases had been
granted, but no increases had been made since the
signing of their contract, while our employees had
received one blanket increase and numerous indi-
vidual rate adjustments. He referred to the recent
increases granted the Little Steel Industries, in
which the War Labor Board granted the 44e a
day increase due to the fact that the cost of living
between January 1, 1941, and July 1, 1942, had
risen some 15% and wages in these companies had
risen only 11%.

The Committee then asked for an answer to the
request for a lead man rate in the welding and plat-
ing departments. Mr. Millman agreed these rates
were justified, since the Management had very thor-
oughly checked into the situation and believed the
record shown by these men justified their classifi-
cation as Lead Men for these depart,ments. He in-
cluded the Tool Crib in this category, and promised
the Lead Man's rate for the man in charge of the
Tool Crib. He further stated that these men had
never before been formally charged with the respon-
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sibility of these departments, but from now on they

would be completely responsible and would answer

to their department heads only.

The Committee asked if a rate had been estab-

lished on the Boromatic machine. Mr. Millman

found that this rate had been established in Janu-

ary, 1942, but a rider had not been made for the

contract. This would be taken care of at once.

The Milling machine was referred to, and it was

suggested that a rate be set on this machine. Mr.

Kearns stated these machines had been included

under the Small Machine Operators, but suggested

that a list be made up of all machines included in

the small Machines rate and the Production Hand

Screw Machine rate.

Mr. Miller asked that the tubing upsetter be in-

cluded under the large upsetter, and the Manage-

ment replied that this was understood to be the

case. The Committee felt the screw press used on

tubing should have the same rate as the large ham-

mer, and Mr. King spoke up reporting this was

one of the dirtiest jobs in the plant, there was no

limit to the responsibility of the hammer operator,

because if the operator did not give the proper in-

structions as to the results of the upsetting, to the

upsetter operator, the scrap content would be very

high. Mr. Kearns asked for a few days to check

into this, but believed the argument had some good

points.

Mr. Baldwin asked then for a statement from the
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Management regarding equal pay for women. The
Management replied this had been the intention,

and knew of no case where women who were doing

equal work with men were receiving less pay than
the men. There were some jobs which would not

carry an equal rate, however, due to the great

amount of lifting which the women operators can-

not do. It was suggested a survey be made by
Mr. Kearns, Mr. Long and Mr. Miller of the various

jobs which could be done by women and the amount
of manual lifting required on each job. In the

cases where much lifting is required, it will be
necessary to furnish a man to do nothing but lift-

ing for the girls. Mr. Hileman agreed where a
girl does an equal job with a man she should have
equal pay, but where another man's time is re-

quired to do part of the woman's job, a lower rate
should be established.

The Committee referred to the Magnaflux opera-
tors in the Inspection Department who were now
receiving the female inspectors rate, whereas this
job had formerly been done by a man. Mr. Cum-
mings replied the reason it had been done by a man
was that he did not care to ask the girls to run
these machines because of the dirtiness of the job
and the constant lifting of pans.

There followed considerable discussion on this
point, and the Management asked for 30 days to
study this job, with one man in the Inspection De-
partment representing the Union and Mr. Cum-
mings representing Management.
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Mr. Baldwin asked that the rate for female in-

spectors be increased, since many of those girls are

now working alongside the men. While he realized

they were not doing the same work, he did feel

the rate should be a little higher. Mr. Millman

agreed on this possibility, but asked a little time

to check other plants on their female inspection

rate.

Mr. Baldwin then asked for a higher rate on the

Blanchard grinder, but the Management did not

feel this justified since the operator was doing the

same work he had been doing on the old grinder

and the work was easier. The Committee referred

to the increased responsibility since more opera-

tions are done at one time than on the old machine

and an improper set-up would cause more scrap.

Management replied the set-ups were much simpler

and the operations greatly simplified and should

help the operator cut down his scrap rather than

give him the opportunity to make more scrap. How-

ever, it was agreed that a survey on this job w^ould

be made.

There being no further business, the meeting w^as

adjourned.

/S/ P. D. HILEMAN
For the Company

/S/ H. C. BALDWIN
For the Alliance
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GEORGE McINTIRE

resumed the stand and testified further as follows:

Direct Examination

(Continued)

By Mr. Watkins

:

Q. Mr. Mclntire, you are familiar, are you not,

with a meeting which was held sometime in July
of 1937 between some 15 or more employees, of the

company, and the management, concerning a for-

mation of an independent union ^

A. I wasn't at the meeting at all.

Q. You are familiar with that particular meet-
ing, are you, having heard testimony about it, or
having heard the situation? A. Yes, sir.

Q. Will you state whether or not you were pres-
ent at that meeting ? A. No.

Q. When did you join the Alliance with respect
to that meeting ?

A. I couldn't be exact, but I would say near a
year afterwards.

Q. At the time of this meeting were you a mem-
ber of any outside labor organization?

A. C. L O.

Q. Mr. Mclntire, did you have a conversation
with Mr. Victor Kangas sometime near the date of
this meeting I have just been [682] referring to,

about unions? A. Yes sir.

Q. Will you state approximately when it was
with respect to this meeting.

A. About a week.

Q. A week before or after?
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A. I would say a week before this meeting.

Q. In other words, it was within a week before.

Is that correct ? A. Yes, sir.

Q. Where did that conversation take place ?

A. In the shop adjoining the two rooms, a small

room we had there for maintenance work.

Q. Was anyone present in its besides yourself

and Mr. Kangas? A. No.

Q. Will you state what was said there ?

A. I had called him over there and I had heard

a rumor about the independent union, and I asked

him what it was they wanted, the C. I. O., or if an

independent union was going in. And he says they

wanted the C. I. O., and he says, ''We have got to

get a move on, or this independent is going to

beat us."

Q. Did you say anything to him about it?

A. And I told him that I wanted to know, that

they had asked me to join the C. I. O., and if his

interest was discontinued, why, I was going to

drop out. [683]

Q. Was that all of the conversation at that

time?

A. That's all that I recall. We might have

talked of other minor things; I wouldn't say about

that.

Q. That was all about that subject?

A. Yes.

Mr. Watkins: That is all.
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Cross Examination

By Mr. Moore

:

Q. When did you drop out of the C. I. O. ?

A. I never paid any dues, from the time I talked

to Mr. Kangas I never paid any dues up any more.

Q. Is that about the time you discontinued your

C. I. O. membership, or affiliation ? A. Yes.

Q. About the time you talked to him, just before

this meeting of the employees with the manage-
ment ? A. Yes, sir.

Q. What was the substance of that conversation

again ?

A. I asked him if he still wanted the C. I. O. or
if he was for this independent union, and he says,

'^Well, hell no; the C. I. O.'' That's the very
words he used.

Q. He said he wanted the C. I. O. ^.

A. 0. I. O., yes, sir

Q You had originally joined the C. I. O. because
he asked you to, hadn't you?
A. That's right. [684]
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JAMES D. CREEK

a witness called by and in behalf of the respondent,

having been first duly sworn, was examined and

testified as follows : [688]

Direct Examination

By Mr. Watkins

:

Q. When was it you were first employed by

Thompson Products or Jadson Motor Products, its

predecessor? A. About February, 1923.

Q. And you are still with the company, are you

not? A. That's right.

Q. What is your present position?

A. Factory representative.

Q. Will you state, Mr. Creek, when you recall

the first imion activity down at this plant, that is,

the Jadson plant ?

Trial Examiner Whittemore: May I interrupt,

if vou don't mind, the words ^^factory representa-

tive" have a certain connotation in commercial

enterprise. They also have in the union. Now, I

want to know whether he is a factory representa-

tive or whether he is an employee of management,

as a representative. A factory representative in the

usual sense or term is a salesman.

The Witness: That is true in my case. I work

in the sales department. I represent the factory in

sales.

Trial Examiner Whittemore: You are not a

production employee?

The Witness: That is right. [689]

Q. (By Mr. Watkins) Will you state when,
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around 1935, the first union activity occurred at

this plant, that you know of.

A. As I recall, it was during the N. R. A., about

the time the Fair Labor Standards were set up
under that.

Q. Will you state what happened around that

time, just as briefly as you can, where the union

was involved?

A. At that time the employees had become
pretty well dissatisfied with working conditions and
when they found they were to be offered a chance
for collective bargaining, they decided to look into

it, and to try to affiliate with an outside union.

Q. What union was that ?

A. They finally decided to go into the A. F. of L.

Q. The Machinists Local of the A. F. of L. ?

A. That is right, the Machinists Local.

Q. Was any election held under the N. R. A.
down there? A. Yes, there was.

Q. Who was on that ballot?

A. The A. F. of L. and what we termed ''The
Employees Association.''

Q. Was there any discussion among the em-
ployees at that time as to whether or not the com-
pany had an interest in this Employees Associa-
tion? [690]

A. Yes. I recall that was discussed and most
of we older men came to the conclusion that it was
company-dominated.

Q. At this election do you recall which union
was elected as the bargaining agent?
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A. A. F. of L.

Q. Do you remember what the vote was on it?

A. As I recall, it was about two to one in favor

of A. F. of L.

Q. Then after that time—strike that, please.

After the A. F. of L. was elected, did you go on

any A. F. of L. committee?

A. No. I wasn't on an A. F. of L. committee.

I was on a committee previous to the election to

contact the employees.

Q. Did that have anything to do with the

A. F. of L.?

A. No. After the election was held I held no

office with the A. F. of L.

Q. Do you still retain your membership with the

A. F. of L., or did you, after that time ?

A. No, I do not.

Q. You do not now ? A. I do not now.

Q. How long were you a member of the

A. F. of L.?

A. I was never really in it. I applied for mem-

bership and paid part of the initiation fee, but I

don't recall ever having paid any dues. [691]

Q. Were there quite a few of the other men who

did similarly, do you know?

A. I beg your pardon ?

Q. Wliere there quite a few of the other men

who did the same thing?

A. That is right, a number of them.

Q. Do you know why they dropped out, and

why you dropped out of the A. F. of L. ?
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A. Well, we attended some A. F. of Jj. meetings
and thought perhaps they would help us in getting
better wages and better working conditions. But
practically no effort was made by them to do this, so

we just considered the initiation fee and dues were
not worth what we were getting, so it just died.

Q. Now, going to ih^ period in 1937, oh, around
July of 1937, did you attend any meeting of a group
of 12 or 15 or 20 employees which called upon the
management in regard to formation of a union ?

A. No, I didn't attend that meeting.

Q. You were not present?

A. No, I was not.

Q. When was the first time that you heard about
this call by the employees on the management, about
an independent union?

A. I heard about it that afternoon after working
hours, the same day that this meeting was held.

Q. Yes; and from whom did you hear it? Let's
hear what you [692] did hear about it at that time.

A. Well, some of ih^ fellows approached me and
asked if I would come to a meeting that they were
holding this evening to try to g^t this thing
started. [693]

Q. Can you state who approached you concern-
ing it?

A. Well, I thinly I remember one or two. I
recall Wayne Kangas was one, and I believe Ed
Fickle was another.

Q. Was Lou Porter another one of them ?
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A. No, Mr. Porter never did approach me on

the subject,

Q. Do you recall any application cards that were

passed out at any time during this period, that is,

application cards for membership in the independ-

ent union?

A. The first I recall seeing any such cards was

at the first meeting which was held.

q. Where was that first meeting held?

A. That was at an electric shop in Maywood.

Q. An electric shop in Maywood?

A. That's right.

Q. Do you know anything about a collection that

was made among the men for the purpose of buying

cards or supplies, or anything of that kind?

A. Yes, I recall a collection was made amongst

some of the fellows and the money was turned over

to me to buy paper, or stuff we would need to kind

of carry us on, to start the dues coming in.

Q. Now, then, going back again to the cards, I

believe you testified the first time you saw the cards

was at the first meeting. Was that first meeting

in the electrical shop? A. That's right. [694]

Q. Was that an electrical shop in Maj^ood ?

A. That's right.

Q. How many employees were present?

A. I would say between 40 and 50.

Q. Wlio had the cards at that meeting?

A. I don't know exactly, I don't exactly recall.

I just know I came in possession of them after I
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was appointed chairman of the constitutional com-
mittee. They were turned over to me.

Q. Do you remember who turned them over to

you?

A. I believe a fellow by the name of Dean
Gardner.

Q. What did you do with the cards after you
obtained them at that meeting?
A. Well, part of the cards that were turned over

to me already had some signatures on them; part
of them were just blank. As I recall, we gave out
some of the cards to various of these men to pass out
down at the gate, at the plant.

Q. Did you yourself pass out any of the cards ?

A. I never did pass out any of the cards. .
.

•'/

Q. What was done besides this at the first meet-
mg in the electrical shop, that you mentioned ?

A. Well, they decided to elect a committee to
draw up constitution and by-laws, the first step.

Q. Was that substantially all that took place at
this meeting in addition to what you have already
related? [695]

A. As I recall, Les Bebb was in some way made
chairman pro tem of this meeting, and I think the
first thing he did was to get up and read sections
of the Wagner Act, regarding labor standards, what
we could do and what we couldn't do, and so forth.

Q. Was that at the first meeting or the second
meeting? A. That was the first meeting.

Q. Who was appointed on this committee, this
so-called constitutional committee?
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A. Well, there was Lester Bebb, George Fickle

and Floyd Pfankuch and myself, Luther Leather-

wood.

Q. Then, what was the next step that that com-

mittee took with respect to organizing the inde-

pendent ?

A. Well, we met in the home of one of the com-

mittee men, I believe, on the following evening, to

more or less, oh, get our ideas together on what we

would want in the way of a constitution and by-

laws.

Q. You had some discussion there on that, did

you?

A. That's right. Each one made suggestions of

what they thought we ought to have.

Q. Did you discuss, then, about going to some

lawyer concerning it?

A. Yes. We decided that would be the thing

to do, to get an attorney that we felt we could trust,

to draw up this document for us. [696]

Q. Who selected the attorney?

A. Well, I think the final say in the selection,

was Mr. Schooling, who was at that time, I believe,

city attorney of Himtington Park.

Q. I see. Then, what did you do with respect to

interviewing Mr. Schooling?

A. Well, I believe the following day after our

meeting that we went to see Mr. Schooling. I think

there was Mr. Bebb and Mr. Leatherwood and my-

self made the first visit.

Q. Did you take anything with you when you
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went to see Mr. Schooling, any form of constitution,

or anything of that kind?

A. We had no form drawn up. I believe I had
a few notes jotted down as to what the discussion

was the previous evening.

Q. Those were only notes which you had ?

A. That's right. We just told him verbally

about all we would want.

Q. What did you ask him to do?

A. Well, he told us he would frame the constitu-

tion along those lines and he would submit it to us

the next day for our approval.

Q. Did he tell you about the Wagner Act and
those provisions ?

A. Yes, I believe that's one of the first things

he did when we went in, is to read the Wagner Act
to sort of guide us as to what we could do.

Q. Subsequent to that did you obtain the con-

stitution from [697] Mr. Schooling?

A. That's right.

Q. You picked it up or how did you go about
getting it ?

A. The full committee went over, I suppose that

must have been the following day, to take a look at

this constitution, and we read it over and made a
few minor changes. I remember one specific change
was in the name.

Q. What did you do with this constitution after

that? Did you take it to the second meeting? Is

that correct?

A. That's right; we had a second meeting.



1082 National Labor- Relations Board

(Testimony of James D. Creek.)

Q. Then, state briefly what happened at the sec-

ond meeting with respect to this constitution^

A. Well, Mr. Bebb, read the constitution and we

then asked for a vote on it as to whether that would

be acceptable to the members.

Q. Did you take a vote on it at that meeting ?

A. That is right.

Q. Yes. Did Mr. Schooling draw any by-laws

for you?

A. I don't believe there were any by-laws on the

original constitution. There might have been one

or two, but most of the by-laws were attached, they

were drawn up by the committee and attached after

the original constitution was drawn.

Q. Do you know who actually paid the fee of

Mr. Schooling?

A. Well, it was paid by the committee through

myself and Dean Gardner. [698]

Q. You yourself have personal knowledge of

that?

A. That is right; I signed the check.

Q. At this first meeting that you had with the

attorney, was there any discussion of names for

your independent union?

A. Yes, I think we discussed that somewhat.

Q. Had you discussed it, your committeemen,

prior to going to the attorney?

A. Yes, we discussed that too.

Q. Will you state what the discussion was, as

nearly as you can recall, with respect to a name

for the union, the Alliance?
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A. Well, several names were offered, as I re-

call, and finally we decided to adopt the Pacific
Parts Workers Alliance.

Mr. Moore: Pardon me; may 1 have the last
question and answer?

(The record was read.)

Mr. Moore: I will move the answer be stricken
on the ground it is not responsive to the question,
Mr. Watkins: I might say, not to argue, Mr.

Examiner, but it may be a little more than wavS
asked in the question, but I can obtain the same
answer by asking another question.

Trial Examiner Whittemore: I think that is

true. It goes a bit beyond, but T will permit it to
remain, and deny the motion to strike.

Q. (By Mr. Watkins) : Did you at these discus-
sions finally decide on the name to be used ? [699]

A. We did.

Q. What name did you decide on?
A. Well, the first name was Pacific Parts Work-

ers Alliance.

Q. Did you decide at a later time on a different

name?

A. Yes, at the time of our first meeting, with
the attorney, after giving it some thought, I de-
cided that that was not specific enough.

Q. Then, did you and the committee decide to

make a change in the name while you were dis-

cussing it with the attorney? A. Yes.

Q. What name did you decide on at that time?
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A. Pacific Coast Motor Parts Workers Alli-

ance.

Q. I show you Board's Exhibit 3, which pur-

ports to be the constitution, and I will ask you

if that is the constitution which was presented at

the second meeting and approved by the members

as you have related?

A. Is this the original that was submitted by

the Alliance?

Q. Yes.

A Well, I will say that was, then.

q Now, I direct your attention to the name at

the top of it: Pacific Motor Parts Workers Alli-

ance, with some word stricken out. Do you know

anything about the word stricken out and why

it was stricken out?

A. Yes, that was "Coast."

Q Wa'^ there anv discussion of that? [700]

a' Yes We had discussed Pacific Coast Motor

Parts Workers Alliance, and in the final analysis

decided that was too long, and asked the attorney

to delete "Coast", just leaving Pacific Motor Parts

Workers Alliance. But evidently, through a typo-

graphical error, his secretary included it in the

original draft. So, we .just scratched it out and

wrote it P. M. P. W. A.

Mr. Creek, referring again to these applica-

tion cards, did Mr. Louis Porter ever give you

any application cards?

A No, he did not.

q' Did Mr. Hodges, Mr. Lyman Hodges, ever

give you any of those application cards?
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A. He did not.

Q. Around this period of time, that is, the pe-

riod of the formation of the Alliance, was there

any discussion among any of the men, in which you
participated, about the advisability of forming an
independent union as against an outside union?

A. Well, at what time?

Q. Around the time of the formation of the Alli-

ance, either immediately before or immediately aft-

erwards?

A. Well, I know there was quite a lot of discus-

sion around the time.

Q. Did you yourself have some discussion with

some of the men about the advisability or inadvisa-

bility of forming an [701] independent union ?

A. Yes, I did.

Q. Will you state about when this took place-
strike that, please.

Were you at the time for or against the independ-

ent union?

A. Well, I would say that I was neutral.

Q. All right. Will you state when you had dis-

cussions about the advisability or inadvisability of

forming an independent union?

A. Well, I would say it was immediately after

the first meeting I attended.

Q. Do you remember with whom you had your

discussions ?

A. Well, I know with Wayne King, and with

Ed Fickle I did.
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Q. In these discussions was an experience with

the A. F. of L. related in any way?

A. Yes, it was.

Q. Was any experience which you had had with

the C. I. O. related in any way?

A. It was.

Q. Will you state what you said with regard to

both matters?

Trial Examiner Whittemore: What is the ma-

teriality of this, Mr. Watkins?

Mr. Watkins: I think it is material with re-

spect to the following question, Mr. Examiner. [702]

Trial Examiner Whittemore: Suppose you put

the following question and never mind this one.

I don't know what materiality this has. This was

after the organization was under way.

Mr. Watkins: All right. I will put the follow-

ing question, then.

Q. (By Mr. Watkins) : Did you or did any of

the other men at any time express yourselves as

desiring to go ahead with the independent, and

then if it didn't work out, turn it over to the

C.I.O.?

A. Yes. I remember one man making that state-

ment to me.

Q. Do you remember when that occurred?

A. This is the time I referred to, one of these

conversations.

Q. Do you remember who it was?

A. It was Ed Fickle.

Q. Mr. Ed Fickle?
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A. That's right. [703]

Q. How long have you been acquainted with
Mr. Wendell Schooling?

A. I had never met him before this first visit.

Q. Why did you go to him ?

A. I believe one of the committee members sug-
gested him.

Q. Who was it?

A. I don't know if I could say definitely. I
think it was Les Bebb, but I wouldn't be sure.

Q. You and Bebb and Leatherwood went uj)

there? A. That's right. [706]

Q. When did you leave the plant down here in
Bell, California?

A. How do you mean, by left it?

Q. Well, where were you transferred? You are
not there now, are you? A. No.

Q. When were you transferred?

A. In February, 1939.

Q. February, 1939? A. That's right.

Q. How long did you remain president of the
Alliance? A. Just for one term.

Q. That would be until what date, or approxi-
mately what date? A. Until August of 1938.

Q. After that did you hold any office in the
Alliance ?

A. No, I relinquished my office and also gave
up my membership.

Q. At the time you ended your term in office ?

A. Beg pardon?
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Q. At the time you ended your term in office?

A. That was immediately after the election in

August, 1938.

Q. You resigned from the Alliance?

A. That's right.

Q. Were you promoted at that time?

A. Yes. That was when I was put in the sales

department. [707]

Q. How long after this election of a new presi-

dent was it until you were promoted?

A. I would say possibly 30 days.

Q. During the time that you were president of

the Alliance did you know you were going to be

promoted after your term ended!

A. Well, I didn't know until just about the time

of the election.

Q. Had you applied for a position opemng m

the sales department? A. I had.

Q. And you applied while you were still presi-

dent?

A. No. I applied before the union was ever

started.

Q. Oh, you applied long before?

A. Not long before. I believe it was about April,

about the time Thompson Products took over.

Q. Your testimony was that you never received

cards from anyone at the plant then?

A. That's right.

Q. Those membership cards you never received?

A. That's right.

Mr. Moore : That is all.
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Trial Examiner Whittemore: Anything further,

Mr. Watkins?

Mr. Watkins: No, sir.

Q. (By Trial Examiner Whittemore): What
was your job before [708] you were made a sales-

man?

A. I was experimental—I was in charge of main-

tenance at the factory.

Q. From what period on?

A. Oh, I would say that was about, oh, possibly

six months before I put in the sales department.

Before that, I was experimental tool maker.

Q. And how long were you an experimental tool

maker?

A. Well, from the time, approximately the time

I came back to Thompson Products in 1937 until

that time.

Q. You came back to Thompson Products when

in 1937?

A. Just about the time they took over; I be-

lieve it was about April of 1937.

Q. That is, you were an experimental tool maker

at this time this association was formed?

A. That's right.

Q. As experimental tool maker what were you?

In charge of other tool makers ?

A. No. Down there I was directly under the

chief engineer in development of new processes or

ways of making special dies of special jigs or fix-

tures; new production methods.



1090 National Labor Relations Board

(Testimony of James D. Creek.)

Q. Were you working with the men or just

working with the chief engineer?

A. Well, I wasn't working with any men. I

mean, I was more or less to myself. [709]

Q. You were not in production?

A. No, I was not in production.

Trial Examiner Whittemore : All right.

Q. (By Mr. Moore) : One other question: You

say you were in charge of maintenance until you

were made a salesman ?

A. Yes, that's what I would say; I had two men

working for me.

Q. Who has that job now?

A. I believe a Mr. Beach.

Q. Glen Beach? A. Glen Beach.

Q. Do you know when he took it over?

A. No, it was after I left or was transferred,

and I don't know just exactly when he came with

the company.

Mr. Moore: All right.

Trial Examiner Whittemore: Thank you.

Mr. Watkins: Wait a moment, please.

Trial Examiner Whittemore: Just a moment;

I believe Mr. Watkins has another question.

Redirect Examination

By Mr. Watkins:

Q. Ml*. Creek, when you were doing this ex-

perimental tool work did you have anybody work-

ing undei' you? A. I did not.

Q. You spoke of Mr. Leatherwood being a setup
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man. What was his job on or about July of 1937?

[710]
A. I believe that he was an electric upsetter

operator.

Q. Was he a setup man at that time?

A. I couldn't definitely say but I don't believe

that he was.

Mr. Watkins: That is all.

Trial Examiner Whittemore : Anything further,

Mr. Moore?

Mr. Moore: Just one moment. Will you please

read the first question on the redirect examination?

(The record was read.)

Recross Examination

By Mr. Moore:

Q. Ed Fickle was doing experimental tool work
too, wasn't he?

A. I believe he took over after I was transferred

to sales.

Q, About what date would that be?

A. I believe that was about September of 1938.

Q. He took the job you had been doing?

A. That's right.

Mr. Moore: That is all.

Mr. Watkins: Just one other question.

Redirect Examination

By Mr. Watkins:

Q. Were you in charge of maintenance dur-

ing any of the time that you were in office in the

Alliance ?
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A. I believe so, possibly the last, I would say

probably the last three or four months.

Q. Did you have power to hire and fire any

men? A. No, I did not. [711]

CLARENCE MILLMAN,

recalled as a witness by and on behalf of the re-

spondent, having been previously duly sworn, was

examined and testified further as follows:

Direct Examination

(Continued)

Mr. Watkins: Could I have these marked for

identification as Respondent's next in order, please?

(Thereupon the documents referred to were

marked as Respondent's Exhibits 5, 6 and 7,

for identification.)

Q. (By Mr. Watkins): Mr. Millman, I show

you a copy of a letter dated June 13, 1942, marked

Respondent's Exhibit 5 for identification, and I

would like to have you examine that and state

whether or not that is a copy of a letter which

you sent? A. That is right.

Q. Was the original of that letter either sent

by mail or delivered to the executive committee

of the Alliance? A. It was delivered. [712]

Q. Delivered personally?

A. By my secretary.

Q. By your secretary? A. Yes.
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Q. Will you please state what was the reason

for writing Respondent's Exhibit 5 for identifi-

cation ?

A. Yes. Jim Crank had come into my office

Mr. Watkins: Just a moment, will you, please.

I would like at this time to offer Respondent's Ex-

hibit 5 for identification.

Mr. Moore: I have no objection.

Trial Examiner Whittemore: All right. Tlie

document is received.

(Thereupon the document heretofore marked

for identification as Respondent's Exhibit No.

5, was received in evidence.)

RESPONDENT'S EXHIBIT No. 5

June 13, 1942.

Executive Committee,

Pacific Motor Parts Workers Alliance,

Bell, Calif.

Gentlemen

:

It has been brought to my attention that your

committee is engaging in some union activities on

company time.

Please understand that while the company does

not attempt to prevent any union activity on com-

pany property, it does insist that no union activity

of any kind be conducted on company time.

The company feels that since you are being paid

for eight hours work, it is only reasonable to expect

eight hours work from each man, and the company
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does not intend to pay any man for imion activity.

Please pass this word to your fellow members,

and any person found engaging in union activity

during working hours will be subject to disciplinary

measures.

Very truly yours,

THOMPSON PRODUCTS, INC.

WEST COAST PLANT,
C. L. MILLMAN,

Personnel Manager.

CLMrCW

Mr. Watkins: Will you read the answer as he

has so far given it ?

(The record was read.)

The Witness: He said, ^^ Mills, you have heard a

report about the C.I.O. activity on company time/'

he said, ''I could give you the names of several

P.M.P.W.A. men who are organizing on company

time."

I replied, 'Mim, the same orders went for each

one in the plant, and if the fellows had been doing

union activity on company time it was without my

knowledge and I would see [713] it was stopped,

in so far as it was possible for me to stop it."

That was the reason I wrote the letter to the

executive committee.

Ml'. Watkins: I might say, Mr. Examiner, that

we didn't get them marked in the order I wanted

them, but that is unimportant.
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Q. (By Mr. Watkins) : After you—please ex-

amine Respondent's Exhibit 6 for identification,

and I will ask you if that is a copy of a letter you

either sent or had delivered to the executive com-

mittee of the Alliance. A. It is.

Trial Examiner Whittemore: What date does

that bear?

Mr. Watkins: It bears the date of October 16,

1941. I will now offer Respondent's Exhibit 6 in

evidence.

Trial Examiner Whittemore: Any objection?

Mr. Moore: No objection.

Trial Examiner Whittemore: It is received.

(Thereupon the document heretofore marked
for identification as Respondent's Exhibit 6,

was received in evidence.)

RESPONDENT'S EXHIBIT No. 6

October 16, 1941.

To the Executive Committee,

Pacific Motor Parts Workers Alliance,

Bell, California.

Gentlemen

:

It has been brought to my attention that a P. M.
P. W. A. Committee meeting was held on October

10th, between the hours of 3:30 and 5:30 p.m.,

which was attended by three members of your Com-
mittee after punching in their time cards at 3:30.

It has been the policy of the company to allow
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the labor relations conferences between the Execu-

tive Committee of the P.M.P.W.A. and the Man-

agement representatives, on company time, in order

to allow a Committee member credit for eight work-

ing hours in one day.

In other words, if a meeting is called at 2 :30 p.m.

members of the Committee who are working day

shift will be paid the time from 2 :30 until 3 :30. At

the conclusion of the meeting, these men should go

to the Foreman and have their cards marked out

at 3:30. Members of the Committee who are work-

ing the second shift have their cards punched in by

the Foreman at 3:30.

The company does not pay for meetings held by

the P.M.P.W.A. Committee.

Very truly yours,

THOMPSON PRODUCTS, INC.

WEST COAST PLANT.

C. L. MILLMAN,
Personnel Manager.

CLM:CW

Q. (By Mr. Watkins) : Mr. Millman, I show

you Respondent's Exhibit 6, and will you tell me

what was the occasion for that letter being sent to

the executive committee of the Alliance %

A. Mr. Stewart, who is the company's audi-

tor, came to me [714] one day asking me if a union

meeting with management had been held on Octo-
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ber 10th. I told him it had not. He said, ^^Well,

several of the boys have checked their time cards

out, as attending a union meeting," so I told him
it must have been a committee meeting, that they

were not to be paid for.

Q. What distinction do you make between a

union committee meeting and a meeting with man-

agement ?

A. Well, a committee meeting is a meeting held

among the members of the executive committee to

decide somewhat what they want to bring to man-

agement's attention. A union meeting with man-

agement is one in which we get together with the

executive committee across the conference table and

discuss the different problems.

Q. Yes. As to the meetings where the commit-

tee met with management, did you deduct anything

from the employees, members of the Alliance who
attended that meeting?

A. Not if the meeting was scheduled to take

place during a regular working shift.

Q. In other words, as to any meeting scheduled

during a regular working shift, and as to such men
who were members of the committee, they were paid

for that time. Is that correct?

A. That is right. If a man was working from

3:30 to midnight and the union meeting was sched-

uled at 3:30, they were paid from 3:30 until such

time as they got out of the meeting. [715]

Q. That is true of the executive committee meet-

ings with management?
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A. With management.

Q. Did the management authorize any meetings,

union meetings, other than that?

A. Not to my knowledge.

Trial Examiner AVhittemore : Off the record.

(Discussion off the record.)

Trial Examiner Whittemore: On the record.

Q. (By Mr. Watkins) I show you, Mr. Mill-

man, Respondent's Exhibit 7 for identification, and

will ask you if that is a copy of a document pre-

pared by you and posted, or which you had posted

under your direction? A. It is.

Q. What was done with it? Was it given to

the foremen and supervisors, or was it posted, or

what?

A. It was given to all foremen and supervisors,

placed on their time cards.

Q. I show you Respondent's Exhibit 7 for iden-

tification and will call your attention to a date at

the top of it in red. Is that what you put on there?

A. Yes. I put that on there at the time I

placed it on the file. The secretary made up the

paper, and left the date off.

Q. Do you know what date the notice was drawn

and given to the men? [716]

A. It was June 1st.

Q. June 1st of 1942? A. 1942.

Mr. Watkins: We offer this as Respondent's

Exhibit 7 in evidence.

Mr. Moore: No objection.
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Trial Examiner Whittemore: All right. The
document is received.

(Thereujjon the document heretofore marked
for identification as Respondent's Exhibit No,

7, was received in evidence.)

RESPONDENT'S EXHIBIT No. 7

Foreman's Bulletin

Thompson Products, Inc.

6-1-42

To All Foremen & Supervisors:

It has come to my attention that some of the
supervisory personnel are engaging in practices
which might be construed as coercive in regard to
the labor activity which is now going on in our
shop.

It must be understood by everyone that the man-
agement has no desire whatsoever to participate in
any union activity, and the supervisory personnel
must be especially careful that they commit no acts
or make no voluntary statements which would be
considered influencing an employee in his choice
of labor representation.

This is an especially crucial time, and it is very
necessary that no member of the management group
do anything which would place the management in
an unfavorable light concerning union activities.

I shall be glad to discuss this personally with any
of you at any time you find convenient.

C. L. MILLMAN
Personnel Manager
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Q. (By Mr. Watkins) Mr. Millman, you

stated a moment ago with respect to the meetings

by the Alliance on company time, that to your

knowledge it had never been done. Did meetings

of that character on company time come to your

attention, for the first time prior to your sending

Respondent's Exhibit 6?

A. There was a meeting of October 10th which

occasioned this letter, which is the one which was

brought to my attention.

Q. Was that the first time this matter had been

brought to your attention?

A. That's right.

Q. Has any such matter been brought to your

attention subsequent to the date of Respondent's

Exhibit 6? A. No, sir.

Q. Mr. Millman, have you ever seen organizers

of any outside [717] union near the gates at the

plant? A. I have.

Q. Doing what?

A. Handing out literature.

Q. Was any direction of any kind given by you

with respect to that operation?

A. Yes. The captain of the guards came in one

night and asked me how far they were allowed to

go.

Q. Can you state about when this was?

A. Januarv, 1942.

Q. Yes.

A. And T told the captain that he do nothing as



vs, Thompson Products, Inc. 1101

(Testimony of Clarence Millman.)

long as they stayed off company property. They
were not allowed to come inside the gates.

Q. In other words, they were not to be on com-
pany property inside the gates?

A. That is correct.

Q. But nothing was to be done about it as long
as they stayed outside. Is that correct?

A. That is right.

Q. Did the Alliance at any time request of you
any list of employees? A. They did.

Q. Can you state, first, of what character?
A. They asked for a list of new employees as

they were hired. [718]

Q. Yes. Do you remember about when this
was?

^

A. I believe that was probably—I don't know;
it would have been October or November of '41.

Q. Do you remember who asked vou, specifi-
cally? A. Mr. Baldwin.

Q. Do you remember what you stated to him?
A. I told him I wouldn't give him anv list of

employees.

Q. Was anyone present at this conversation be-
sides you and Mr. Baldwin?
A. I believe not.

Q. Did you ever furnish Mr. Baldwin or any-
one connected with the Alliance with any list of
new employees? A. No.

Q. Mr. Millman, I believe that Mr. Elmer Smith
testified that some time in November or December
of 1941 you made a statement to the effect that be-
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fore the company would recognize the C. I. O. it

would close its plant and move back to Cleveland.

Do you ever remember any conversation to that

effect with Mr. Elmer Smith? A. I do not.

Q. Would you say whether or not you ever made

such a statement to him? A. I never did.

Q. Either stating that, or that in substance?

A. That is right. [719]

Q. Did you ever make such a statement to any-

one? A. No.

Q. Did you make any statement in form or sub-

stance that you would go through a strike before

you would submit to the C.I.O.? A. No, sir.

Q. Either to Mr. Elmer Smith or to anyone

else? A. To no one.

Q. You have an employee named Mr. Weisser?

A. Weisser, W-e-i-s-s-e-r.

Q. Is that the correct spelling of it?

A. That is right.

Q. What is his official capacity at the present

time?

A. Supervisor of heat treat department.

Q. How long has he been in that position?

A. About two years.

Q. What did he do prior to that, do you know?

A. He was a heat treater.

Q. A heat treater ; he had no supervisory duties ?

A. No.

Q. What about Mr. Beach? What is his full

name? A. Glen Beach.
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Q. What is his present position?

A. He is supervisor in the maintenance depart-

ment.

Q. How long has he been in that capacity ? [720]
A. About two years.

Q. What did he do prior to that time?
A. He w^as a maintenance man, and electrician.

Q. Prior to that time did he have any supervi-
sory capacity?

A. He was called the chief electrician.

Q. Did he have any power to hire or fire men?
.. A. No.

Q. You also have an employee name Little. Is
his name Charles Little? A. That is right.

Q. What is his capacity at the present time?
A. He is a tool grinder.

Q. A tool grinder? A. That is right.

Q. Does he have any men under him, any men
who he is in charge of ? A. No.

Q. Has he ever been in a supervisory capacity
of any character? A. No.

Q. Did you hear the testimony here, Mr. Mill-
man, about some obscene instrument or lewd instru-
ment which was displayed at the plant some time
back? A. Yes, I did.

Q. When did you first hear about the incident
after it [721] occurred at the plant?
A. It was on a Monday morning.

Q. From whom did you first hear about it?
A. From the captain of the guard.
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Q. What was stated to you'?

A. He told me that the object had been dis-

played in the shop the day before, on Sunday, and

that Mr. Leatherwood had had it.

Q. Did the guard say to you what happened or

what the result was of the display of this instru-

ment?

A. He said there was a great deal of laughter

about it. That's all.

Q. What did you do about it?

A. I went to Mr. Kearns, who was general man-

ager; I told him I understood one of the foremen

had been seen displaying this object; that it would

be a very good idea for him to stop this display

of the object, because I didn't want any member

of management to be showing such a thing, and

that it took too much time.

Q. Did you check with Mr. Kearns after that

to see what had happened about it?

A. The next morning.

Q. What did he say?

A. He told me he had stopped it.

Q. Mr. Millman, are you aware that some of the

membership [722] meetings of the Alliance were

held on Sundays? A. Yes.

Q. Do you know when they first started, ap-

proximately ?

A. They have been held on Sundays ever since

I have been with the company.

Q. Was there any request made of you by any-
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body from the Alliance to work out shifts conven-

iently for the Sunday meetings of members of the

Alliance ?

A. No, sir, no request was made to me.

Q. Do you know whether or not any arrange-

ment was made by the company to make any change
in shifts for those Sunday meetings'?

A. I believe an arrangement was made with
Mr. Kearns, general superintendent.

Q. You personally are not familiar with what
it was? A. No.

Q. Do you know whether or not you had full

operation on Sunday?
A. No, there was a skeleton shift.

Q. Only a skeleton shift during this period on
Simdays? A. That is correct.

Q. You still only have a skeleton shift on Sun-
days?

A. It is considerably larger than it was then,
but it is not a full shift.

Q. Mr. Millman, I will show you Board's Ex-
hibit 9 and that is [723] the one that refers to cer-
tain employees perhaps being ineligible to partici-
pate in the Alliance. I will ask you whether or not
you got that out and what the occasion for it was.

A. Yes, I put the notice out. It was either Mr.
Smith or Mr. Baldwin who came to me one morn-
ing saying that several of the men who were con-
sidered supervisory employees were engaging in
union activities at the election; they were at that
time members of the Alliance. After some discus-
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sion of it they suggested some of the fellows who

were at the meeting, that they were referring to—

it was decided they had better have those fellows

resign.

Q. With respect to these names which appear

on Board's Exhibit 9, did any of them at this time

have the power to hire or fire?

A. No, none did.

Q. In other words, the Alliance approached

you on it and said they felt they were considered

supervisors by the management and should be out,

and that was what

Mr. Moore: One moment, please. I object to

that as not being in accordance with his testimony.

Trial Examiner Whittemore: I will sustain the

objection.

Mr. Watkins: I will strike the question. I un-

derstood him to say Mr. Baldwin came to him.

Trial Examiner Whittemore : He said Mr. Bald-

win or Mr. [724] Smith.

Mr. Watkins: I see.

Q. (By Mr. Watkins) Can you identify with

any more certainty who it was came to you con-

cerning it? A. No, I can't.

Mr. Watkins: I think that is all.

Cross Examination

Q. (By Mr. Moore) Mr. Millman, does the

company operate a benefit fund for the benefit of

its employees?

A. No. Just what do you mean by a benefit

fund?
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Q. Well, I was going to ask you what the bene-
fit fund is. You do have a benefit fund, do you not?

A. There is an old guard welfare fund.

Q. You don't have anything that you call a
benefit fund? A. No.

Q. Did .you have in 1941? A. No.

Q. Wasn't an election held between the old
guard and the Alliance to see which one was going
to operate the benefit fund?
A. There was, yes.

Q. What was that fund that you were trying
to make a decision on ?

A. That was a fund which they wanted to set
up.

Q. Who wanted to set up ? [725]
A. Well, the boys in the shop. It was designed

to pay a man-well, they had paid dues, at first,
of a dollar a month, or whatever they decided on.
Then, for an employee who was sick for three or
four days he would be paid two or three dollars
a day out of the benefit fund to take care of his
lost wages and it would take care of a man who
had been injured in an accident in the shop, take
care of the first week before his workmen's com-
pensation started.

Q. Who first suggested it might be a good plan
to have such a fund?

A. I think the plan had been in effect several
years before.

Q. Where? A. In the shop.

Q. It had become dormant? A. Yes
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Q. Was such a fund set up in 1941?

A. No.

Q. Never has been? A. Never has been.

Q, Will you describe this election that was held

between the Old Guard Association and the Alli-

ance?

A. Well, there were some of the fellows in the

shop felt the Old Guards should handle it so each

one would be eligible to belong to it. If the union

held it no one but union members would be allowed

to join it. The election was held [726] to make

a decision, to decide which organization would run

the benefit fund.

Q. What type of ballot was used on that?

A. It was a mimeographed ballot explaining the

benefit fund, and with blank spaces for them to

mark whether they wished the Old Guard to have

it or the union to have it.

Q. Were those mimeographed ballots passed out

to all employees? A. Yes.

Q. Which organization won in that election?

A. The Old Guards.

Mr. Watkins : I submit, Mr. Examiner, this has

no bearing on the issues involved here, and I ob-

ject to it on that ground.

Trial Examiner Whittemore: -1 do not see the

materiality.

Mr. Moore: I think it does. Mr. Millman has

not described the Old Guard Association yet. I

think when he does the materiality of it will be

plain.
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Trial Examiner Whittemore: Well, is this to

be brief?

Mr. Moore: Yes. I am just going to ask him
now to describe the Old Guard Association, and
that will conclude it.

Trial Examiner Whittemore: All right.

Q. (By Mr. Moore) What is the Old Guard
Association ?

A. It's an honorary organization of employees
who have been with Thompson Products for five

years or more. It is divided up into various
classes: Five, ten, fifteen years, and on up [727]
to 25. There are pins given to designate the class.

A man automatically belongs to the Old Guard Wel-
fare Association if he has completed five years
service.

Q. Is there an Old Guard Welfare Association
too?

A. Well, it's the Old Guard Association, is the
title of it.

Q. I see. Any member of the company may be-
long to that ? A. Oh, yes.

Q. It has no collective bargaining purposes?
A. No.

Q. Will you describe what bulletin boards are
now in the plant?

A. There are, there is the company bulletin
board, which is placed right outside of my office •

there is a union bulletin board just alongside the
company's bulletin board, and there is a safety
bulletin board.
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Q. Where is that?

A. Well, it is along the same corridor but per-

haps 50 feet down.

Q. Are there headings on the bulletin boards

to indicate clearly which is which? A. Yes.

Q, The name of the union is on one. Is that

right? A. That's right.

Q. And the name of the company is on another?

A. That is right. [728]

Q. Is there a heading on the other bulletin

board ?

A. A heading has been made up. I don't know

whether it has been placed or not.

Q. You testified to a conversation with Mr.

Crank and you stated he came in to complain about

activities of the Alliance. Did you give the entire

conversation that was had on that occasion?

A. Mr. Crank opened the conversation with a

protest against the obscene object. I told him that

had been taken care of, that I had stopped it, so

far as I was able. He then told me that—well, the

conversation I have related about union activity;

that was all.

Q. Then what did you say?

A. That was all the conversation.

Q. Nothing was said about his criminal record?

A. Oh, yes. Yes. I just received Mr. Crank's

fingerprints from the P.B.I., for the fingerprint

record, and I asked him to give his version of what

was shown in the fingerprint record which I had.

Q. What was shown?
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A. It was shown that on one occasion in Love-
land, Colorado, he had been picked up by the police,
with no disposition made. A few days later it was
shown to be he was put in the State Reform School,
and I have forgotten the name of it. It's in Colo-
rado; and on one occasion after that, recently, I
[729] believe in 1941, he had been picked up in
liong Beach on suspicion of car theft.

Q. Was there any particular reason for your
discussing that with him at that time?

A. I discussed it with all employees who had
fingerprint records.

Q. You would have called him in, in due course,
and discussed it with him? A. That is right.'

Q. Mr. Millman, are you familiar at all with
the company's accoimting records?

A. Well, from my only contact with them', which
is usually the time cards.

Q. Do you know whether or not the time men
spend on various Jobs is charged to a particular
account? A. It is.

Q. To what account is the time spent in these
council management meetings charged?
A. Well, I don't know the exact name of the

account.

Q. Do you know whether or not time spent at
committee meetings just among members of the
Alliance committee has been charged to that ac-
count? A. Not that I know of.

Q. That bulletin to the supervisory employees.
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was that put out just after that obscene object was

displayed around [730] the plant?

A. May I see the bulletin?

Q. It is Respondent's Exhibit 7.

A. Yes, that was what it concerned.

Q. Would you say about two days after?

A. I wouldn't say the exact date or the exact

length of time; it was shortly after; it was still

fresh in my mind.

Q. Was that the immediate event that called

this forth? A. That is right.

Q. Was there anything else that this was in-

tended to stop?

A. It was intended generally to review in the

foremen's and supervisors' minds the fact they

were to keep their hands off any union business.

Q. There was nothing specific, though, except

this

A. Except the obscene object.

Q. What is the first name of the man named

Weisser, that you have testified about?

A. It is Charles E.

Q. Is he called Ted? A. That is correct.

Q. He was a member of the executive council

of the Alliance for some time, was he not?

A. Yes, he was.

Q. Was he a supervisor at the time he was a

member of that?

A. Well, he was not then considered so by the

management. [731]
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Q. What did you say was the occasion for the

posting of Board's Exhibit 9?

A. That was either Mr. Smith or Mr. Baldwin, I

am not sure which, who had come into my office re-

porting that these men had attended union meetings.

They didn't feel, since they were considered super-

visory by the employees, they didn't feel they should

be allowed to attend union meetings.

Q. Did you draw up the wording of this notice ?

A. Yes, I did.

Q. Did you have in mind a National Labor Re-

lations Board's ruling, or was that just a convenient

way to start?

A. No, I had seen one, a report on one from one

of the manufacturers' associations.

Q. How long before you posted this had you
seen that?

A. You have got me there; I don't know.

Q. Well, was it a considerable time?

A. It was within a few weeks.

Q. Within a few weeks?

A. That is right; three, maybe four weeks.

Q. How was it this was not posted at the time
you saw that ?

A. In the month of September I had been ill.

I was in the hospital for a little over a week and
when I came back to work, I only worked about
three hours at a time for the month of September.
When I finally began to spend all my time at my
desk, it was piled about so high (indicating), and
it was just [732] carelessness that I never got
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around to do it until it was brought forcibly to my

attention by the men on the committee.

Q. I will ask you this question: Did the work

of any of these men change at the time this notice

was posted? Did their duties change?

A. No.

Q. Did their duties change anywhere near the

date this was posted? A. No.

Q. Within a few months ? A. No, no.

Q. They continued to perform the same duties

after that which they had before?

A. But they were from then on considered part

of the supervisory force.

Q. (By Trial Examiner Whittemore) Let me

get that clear: They were on the supervisory force

before this time?

A. The management until then had not so con-

sidered them.

Q. They were doing the same work?

A. That is right.

Q. But the management changed its mind as to

what their duties were at that time ?

A. The rulings which the Labor Board had put

out at that time—the management had not con-

sidered them as part of the [733] management

force, because they did not have the right to hire

and fire. But the rulings of this particular case—

I

don't remember the details—the Labor Board had

decided as long as a man had laid out work and was

considered in the eyes of the employee as a super-
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visor, or part of management, that he was respon-
sible for management's actions.

Q. (By Mr. Moore) Have you ever taken any
disciplinary action as a result of the instruction

contained in Respondent's Exhibits 5, 6 and 7?
A. Which ones are they now?
Q. They are the two letters, and the notice. I

will show them to you.

A. Oh, yes. No, we haven't.

Q. Do you know when the original charge in
this case was filed? Was it before or after Re-
spondent's Exhibits 5 and 7 were issued?
Mr. Watkins

: It was in the year of 1941, around
about that, wasn't it?

The Witness: By the original charge you mean
with the Labor Board here ?

Mr. Moore: Yes.

The Witness: Oh, that was, I think that was in
May of 1942.

Mr. Watkins: The reason I asked that, Mr.
Examiner, is that the question is misleading. One
of the letters is dated [734] October 16, 1941 and
the other was in 1942.

Mr. Moore: I said Respondent's Exhibits 5
and 7.

Mr. Watkins: I am sorry.

The Witness: I thought you meant all three of
them.

Q. (By Mr. Moore) They were filed before
either exhibits 5 or 7 were issued? A. No
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Mr. Moore : May we have the last question and

answer ?

The Witness : Yes. I think I am a little confused

about it myself.

Trial Examiner Whittemore: Does ih^ record

show when the original charges were filed?

Mr. Moore : It is not part of the formal exhibits.

Trial Examiner Whittemore: Well, do
,

you

know? Can Mr. Watkins stipulate to that, then?

I don't think you need to ask the witness, because

it would be perfectly apparent.

Mr. Moore : The purpose of my question was to

make it apparent. I don't have the date right here,

but I can get it in a moment.

Trial Examiner Whittemore: Well, why don't

you get it? That will take care of it; unless the

witness knows. Do you know?

The Witness: No, sir. I think it was in May.

(A short recess was taken.)

Mr. Moore: May it be stipulated the original

charge in [735] this case was filed May 1st, and that

the company was notified by letter mailed to them

dated May 1, 1942?

Mr. Watkins : Yes, it is so stipulated.

Trial Examiner Whittemore: What was that

date?

Mr. Watkins: May 1, 1942. I think it should

also be stipulated, Mr. Moore, that the letter sent

to the company did not detail the charges with re-

spect to this matter that is now being discussed. It

was just general.
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The Witness : That was the Hess ease, wasn't it ?

Mr. Moore : I will agree to the stipulation.

Q. (By Mr. Moore) Does Mr. Charles Little

have any helpers? A. No, not now.

Q. What is his rate of pay ?

A. It's about a dollar—it's probably about a

dollar five.

Q. Wliat is his payroll classification?

A. Tool grinder.

Q. Do you have any other tool grinders who
are receiving that much pay?

A. I don't think so. The others are quite new
men. There is only one other.

Q. Did Mr. Charles Little ever discuss with you
the competency of any men working in the tool crib ?

A. No.

Q. He never did? A. No. [736]

Q. Did you ever ask him whether or not they
were competent? A. No.

Q. Do you know whether or not he leaves

written instructions for men coming into the tool

crib on the shift succeeding the one on which he
works? A. I don't know.

Q. Do his duties require him to do that ?

A. He is no longer in the tool crib.

Q. In 1941, did his duties require him to do
that?

A. I don't know. I don't think so.

Q. Do you know about how often the Alliance
has held meetings of its full membership?
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A. Recently I believe they have held them about

once a month.

Q. In your experience was it always on Sunday ?

A. Yes.

Q. Have you ever discussed with Mr. Kearns

any arrangement to be made so that the men may be

off during the time those meetings are in progress ?

A. Yes. About a month ago they were holding

their elections. Mr. Kearns said that they had re-

quested that the plant be closed, or else a skeleton

shift, so that all men could attend the election.

Q. Did he say who requested it?

A. No, he said the union has asked. [737]

Q. Was that matter of closing down for a period

on Sunday so that the men could attend meetings

ever made the subject of collective bargaining, in any

executive council-management meeting?

A. I don't believe so. I don't have any recollec-

tion of it.

Q. Not, at least, in any meeting that you at-

tended? A. That is right.

Q. Have you attended most of them since you

have been there ?

A. I have attended, I believe, all of them since I

have been there.

Q. When did you go there?

A. September 16, 1940.

Q. How are the men notified that a different shift

will be working on Sunday when it is planned to

shut the plant down for a short period of time ?

A. I wouldn't know.
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Q. You don't know how they are notified?

A. No.

Q. Back in 1941 did the men request to be allowed

to work on Sundays ?

A. Occasionally yes. There was quite a lot of

argument about who would work on Sundays. It's

an overtime day.

Q. You worked just a skeleton shift, you said,

didn't you? A. That's right.

Q. And do you know what method was used to

pick these men [738] that were going to work these

shifts ? A. By the work that was needed.

Q. And you do not know what method was used
to notify them that the modified shift would be
worked on days when an Alliance meeting was
scheduled ?

A. Well, I know what method was used when
they were notified to work on Sundays; but so far as
any notification as to whether the shift would be
changed for the union meetings, I wouldn't know
anything about that.

Q. What hours did the shift rim on days when
there were Alliance meetings?

A. I don't know that; so far as I know it was
still 7:00 to 3:30.

Q. The same as days on which there were no
meetings? A. That is right.

Q. You mean, then, the men that worked on
Sundays would only work, say, five hours instead
of seven?

Mr. Watkins: ,Just a minute. I think you are
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putting words in the witness' mouth, and miscon-

struing the testimony of Mr. Millman, and I object

to the question on that ground.

Trial Examiner Whittemore: The witness will

testify what he means. I will overrule the objec-

tion.

The Witness: May I have the question read?

Mr. Moore : I will restate it for your benefit.

Q. (By Mr. Moore) On Sundays when the

Alliance held [739] meetings and the plant closed

down for a period, did the men work as many hours

as they did on Sundays when no Alliance meeting

was held?

A. I believe in some cases they did.

Q. So that they started earlier on those days?

A. Possibly, or they may have worked later.

Q. Do you know? A. I don't know.

Q. Are you there on any Sundays when the work

is in progress? A. Lots of Sundays.

Q. What time did you go to work when an

Alliance meeting was scheduled?

A. I have never gone to work on Sundays. My
only contact has been to stop by the plant for some

specific work.

Mr. Moore : I have no further questions.

Mr. Watkins: 4'hat is all.

Trial Examiner Whittemore: Just a moment,

please.

Q. (By Trial Examiner Whittemore) How is

the work of the supervisor of maintenance carried

out?
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A. He has his men divided up into crews of two
or three men. He lays out the work each one of

the crews will do.

Q. And he makes a continual check to see how
the men are getting along? He orders the supplies

for that department in that plant?

A. That is it. [740]

Q. And he is responsible for these men under
him? Is that it? A. That is right.

Trial Examiner Whittemore: All right.

Mr. Watkins: No questions.

(Witness excused.) [741]

JAMES D. CREEK
resumed the stand and further testified as follows

:

Mr. Baldwin: I would like to have these marked
for identification.

Trial Examiner Whittemore: They will be
marked Alliance Exhibits 1 and 2.

(Thereupon the documents referred to were
marked as Alliance Exhibits Nos. 1 and 2, for
identification.)

Direct Examination

(Continued)
By Mr. Baldwin:

Q. Will you identify Alliance's Exhibit II
A. I can.

Q. To what has it reference?
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Trial Examiner Whittemore: First ask him

what it is.

Q. (By Mr. Baldwin) What is this, Mr. Creek ?

A. It is a check drawn on the account of Pacific

Motor Parts Workers Alliance account.

Q. To whom is it made out?

A. To L. A. Porter.

Q. Is that your signature on there*?

A. It is.

Q. Could you possibly recall what it was

forH744]
A. As I recall it was for some cards, and I be-

lieve the rental of some chairs or something, of that

order, that was furnished at one of these meetings

we had in Maywood at the electrical shop, for some

incidental expense.

Mr. Baldwin: I would like to offer this in evi-

dence. Will you mark this for identification.

(Whereupon the document referred to was

marked Alliance's Exhibit No. 3 for identifi-

cation.)

Trial Examiner Whittemore: Do you have any

objection, Mr. Moore?

Mr. Moore: No objection to No. 1.

Trial Examiner Whittemore: Mr. Watkins?

Mr. Watkins: No.

Trial Examiner Whittemore: All right. The

document is received.

(Whereupon the document heretofore marked

Alliance's Exhibit No. 1 for identification was

received in evidence.)
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Q. (By Mr. Baldwin) Can you identify Alli-

ance's Exhibit No. 2? A. I can.

Q. What is it?

A. It's a check drawn on the Pacific Motor Parts

Workers Alliance account.

Q. And to whom is it made out? [745]

A. To Schooling & Wayte.

Q. Can you state what it was for?

A. It was for services rendered by their firm

in drawing up a constitution for the Alliance.

Q. Is that your signature on there ?

A. It is.

Mr. Baldwin : I would like to offer this.

Trial Examiner Whittemore: Is there any ob-

jection, Mr. Moore?

Mr. Moore: No objection.

Mr. Watkins: No objection.

Trial Examiner Whittemore: All right. The
document is received.

(Whereupon the document heretofore marked
Alliance's Exhibit No. 2 for identification was
received in evidence.)
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Q. (By Mr. Baldwin) Can you identify Alli-
ance's Exhibit 3f A. Yes, I can.

Q. What is it ?

A. It is a card that was turned in to me in re-
gard to these cards and chair rentals, covering this
check to L. A. Porter.

Q. Do you know who turned that card in to you ?
A. As I recall, Mr. Porter turned it in to Mr.

Gardner, our secretary at that time, and requested
payment for these items. [746]

Q. Did you pay Mr. Porter for those items?
A. We did.

Mr. Baldwin: I offer this in evidence.
Trial Examiner Whittemore : Any objection, Mr.

Moore ?

Mr. Moore : No objection.

Trial Examiner IVhittemore: Mr. Watkins?
Mr. Watkins: No objection.

Q. (By Trial Examiner Whittemore): Was
this made out by Porter?

A. As far as I know. He was the one turned
it in, and as far as I know he made that up and pre-
sented it to us requesting payment for those items.

Q. Who did he pay it to, do you know?
A. Dean Gardner, the secretary. He turned it

to us and asked if we wanted to make payment,
and I told him we would, and we did. It is cov-
ered by that check.

Mr. Baldwin: You might compare the signature
at the top and the endorsement of the check. And
it might help you some.
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Trial Examiner Whittemore. All right. The

document is received.

(Whereupon, the document heretofore

marked Alliance's Exhibit No. 3 for identifi-

cation, was received in evidence.)

ALLIANCE EXHIBIT No. 3

L. A. Porter, Pd.

Application cards $3.35

Chair rent l-^*^

Card box -2*

4.59

Q. (By Mr. Watkins) : Mr. Creek, I show you

Board's Exhibit 6, which is an application card for

membership in the Alliance, [747] and I will ask

you whether or not you know whether this Alliance's

Exhibit 1 was in payment for the cards like that?

A. It was.

Q. Mr. Creek, did Mr. Lewis Porter have any

active part in the formation of the Alliance dur-

ing any of the period you were associated with

him* A. He did not.

Q. If you had been told that Mr. Porter was one

of the leaders of the Alliance what would your at-

titude have been?

Mr. Moore : T object to that.

Trial Examiner Whittemore: T will sustain the

obiection.

Mr. Watkins: Mr. Examiner. 1 would like to be

heard on it if I may, before the ruling.
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Trial Examiner Whittemore: All right.

Mr. Watkins : I feel that it is rather important
in getting at the seat of the problem here, as to the

attitude of the men if they had thought Mr. Porter
had anything whatsoever to do with this matter. I

think it goes to two points; one is the general way
that Mr. Porter was regarded in the plant by the

other men, evidence of which has been blocked off

before by the Examiner by formal rulings; second,

is whether or not the men had any knowledge what-
soever of any participation by Mr. Porter, and if

they had knowledge, whether or not they had been

suspicious of it.

Trial Examiner Whittemore: I have no objec

tion to your [748] asking if they have knowledge.

But my ruling there was simply on as to what his

attitude might have been if he had had that knowl-

edge; it could be only purely speculation anyway
at this time, five years from the time this hap-

pened.

Mr. Watkins: That is one of the difficulties.

There is too much speculation five years back. We
have complained about that all the way through.

Trial Examiner Whittemore : There has been no
speculation as to the facts. The speculation would
be as to his attitude five years ago. You know your-

self it is extremely difficult for anyone under the

most simple conditions; but to speculate as to an
attitude, that is objectionable.

Mr. Watkins: My argument was made with re-

spect to the question I asked.



1130 National Labor Relations Board

(Testimony of James D. Creek.)

Trial Examiner Whittemore: I have no objec-

tion to your asking questions as to the facts, or

even as to what his attitude might have been under

certain facts. But I don't care to have speculation

on what his attitude might have been under cer-

tain facts which this witness testified do not exist.

Mr. Watkins : All right.

Q. (By Mr. Watkins) : Mr. Creek, if Mr. Lewis

Porter had instituted this independent union move-

ment, what would your attitude have been with re-

spect to the independent?

Trial Examiner Whittemore : That is the same

thing, Mr. Watkins. [749]

Mr. Moore: I will object to that.

Trial Examiner Whittemore: I will sustain the

objection.

Mr. Watkins: No further questions.

Recross Examination

By Mr. Moore:

Q. Did you ever talk to Mr. Porter about pay-

ment for those cards?

A. I don't believe I ever did, personally, no.

Q. Do you know where he got the cards'?

A. I don't believe he told me that.

Q. How do you know he had them printed?

A. I don't know that he had them prmted.

Q. Why did you pay for them?

A. Well, the cards were there.

Q. Somebody must have had them printed. Is

that right?
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A. Evidently, and when he presented his bill for

them I had no way of refusing payment on them,

because the cards had been presented to me.

Q. No one else ever presented a bill for them'^

A. It was presented to the secretary, Dean Gard-
ner, who had turned the cards over to me, so natur-

ally, I would assume we had taken care of the mat-
ter.

Q. You would have assumed that Dean Gardner
had ascertained the bill was genuine?

A. That is true.

Q. Did anyone else ever present a bill during

that period [750] for having cards printed?

A. Not for having cards printed, no.

Q. When did you change the heading or the

name that appears on your membership cards?

A. It was actually changed at the—well, the

final name as it was accepted, at the second meet-

ing with the attorney.

Q. Was that before the constitution and bylaws

had been signed, or after that?

A. That was before.

Q. When did you have the cards printed with

the present name on them?

A. I don't recall the exact date. It was immedi-

ately after the organization was formed, the con-

stitution was signed, and all. I believe I would be

pafe in saying during that week or the following

week that I had the cards printed, the membership
cards.

Q. You had them printed yourself?
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A. I did.

Q. And you paid for them by check?

A. That's right.

Q. Where did you have them printed?

A. At Huntington Park, The Signal, in Hunt-

ington Park.

Q. At a newspaper? A. That's right.

Q. Did you ever call in the old style cards and

issue new [751] ones to replace them?

A. After this thing was actually started and

the signatures were on the constitution, we prac-

tically quit using these application cards.

Q. Which type of card was it that you presented

to Mr. Livingstone when you demanded recognition

of the Alliance?

A. It was this card; the one we have on ex-

hibit

Q. The one that is Board's Exhibit 6?

A. I believe that is the number. It's the card

shown me awhile ago.

Q. Yes. How many members did you have at

the time you showed those to Mr. Livingstone?

A. I don't recall exactly, but I believe it was

somewhere around 55.

Q. About what percentage was that?

A. As near as I remember, it was about 70 per

cent.

Q. About 70 per cent?

A. Roughly speaking.

Q. You say Lou Porter, according to your ob-
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eervation, was not active in the formation of the
Alliance ?

A. Wei], if I may, I would like to have the last

question Mr. Watkins asked and my answer read. I
want to be sure I was clear on that.

Mr. Moore: Very well. May we have the record
read?

Trial Examiner Whittemore: All right. [752]
(Whereupon, the question was read:
''Q. Mr. Creek, did Mr. Lewis Porter have

any active part in the formation of the Alli-

ance during any of the period you were associ-
ated with him ? /

''A. He did not.'') . .

The Witness: That first part was what I had
reference to. That's what I wanted clear. During
my time in the organization of this. Porter did not
have anything to do with it.

Q. (By Mr. Moore)
: He did have cards printed,

though? A. That was before my time.

Q. You think the cards were printed before
this?

A. They were printed before I attended the first

meeting in Maywood.

Q. Were you convinced at the time this bill was
presented to you that Mr. Porter had had cards
printed ? '

A. I felt I could rely on that, inasmuch as the
secretary of the organization told me ihe cards
had been printed.
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Q. Your statement then that he was not active

at all in the formation of the Alliance will have to

he changed somewhat, will it not?

Trial Examiner Whittemore: That wasn't your

testimony.

The Witness: I wouldn't say so. He might have

been acting simply as a messenger boy, to pick up

the cards. So far as I know, he didn't have the

cards printed. He simply picked up the cards,

turned them over to us, evidently paid for them

[753] out of his own pocket, and we reimbursed

him.

Q. (By Mr. Moore) : Do you recall Mr. Porter

being at the first meeting?

A. He was not, to my knowledge.

Q. Do you know on what day of the week the

meeting was held?

A. I don't know the day of the week, but I

believe it was July 29, 1937.

Q. Was Ray Hailey there? A. He was.

Q. Was he there when you arrived?

A. He was.

Q. Did he leave at any time during the evening?

A. Not to my knowledge.

Q. Was Mr. Porter at the second meeting?

A. I couldn't say for sure positively; he might

have been.

Q Is it at the second meeting you recall the con-

stitution was signed? A. That's right.

Q. Do you know whether or not he signed the

constitution?
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A. I don't know if he signed it, and if he did
I don't know he signed it there. All the signatures

on the constitution were not obtained at that sec-

ond meeting.

Trial Examiner Whittemore: Didn't you testify

yesterday they were all made at this meeting?
The Witness: I don't think so. [754]
Trial Examiner Whittemore: Some one of the

witnesses called yesterday testified they were all

made at that meeting.

Mr. Moore: That is my recollection.

Trial Examiner Whittemore: You are sure you
didn't testify the signatures were made at the meet-
ing?

The Witness: Pretty sure.

Trial Examiner Whittemore: The record will

show.

Mr. Moore: In view of that, I think I should

ask two or three more questions on that.

Trial Examiner Whittemore: All right.

Q. (By Mr. Moore) : About how many signa-

tures did you get at that August 3rd meeting?
A. As I recall there were about 43.

Q. Where were those signatures placed, with

reference to the typed portion of the document?
A. I believe it was at the end, following the

end of the typed part. I don't recall.

Q. Did you start right under the last typing and
get signatures in rotation? That is to say, did you
place the first signature right under the typing and
the next signature right after?
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A. Right on down; that is right.

Q. Do you recognize this signature which ap-

pears on the first page of signatures in Board's Ex-

hibit 3, at about line 25, as that of L. A. Porter?

[755]

A. It seems to be, yes.

Q. Could you compare it with Alliance's Exhibit

1 and say whether or not it is?

A. It seems to be approximately the same.

Q. With Mr. Porter's signature in that position

with reference to the remaining signatures, would

your testimony be that he was at the meeting or

that he was not?

A. I would say that he was at that second meet-

ing after seeing his signature in that position.

Q. Let me ask you : Was the portion of the ccm-

stitution reading: ^'Signed this 3rd day of August,

1937, at Maywood, California," inserted after the

signatures had been obtained?

A. No, I would say that it was put on there be-

fore. That is my handwriting.

Q. Do you recall crowding that poiiion of those

words: ^'At Maywood, California," in between the

first signature and the line above?

A. Well, that would be hard to say.

Mr. Moore: That is all.

Mr. Watkins: Mr. Baldwin.
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[756]
Trial Examiner Whittemore: You have already

been sworn?

The Witness : Yes, I have.

Cross Examination

(Continued)

By Mr. Watkins:

Q. How long have you been employed at Thomp-
son Products, or at Jadson, its predecessor?

A. About two and a half years.

Q. What type of work do you do?
A. Electrician.

Q. Electrician? A. Electrician.

Q. How long have you been president of tlie

Alliance ?

A. A little less than a year.

Q. Has anyone in your family had any active

part in labor organizations prior to this?

A. Well, yes ; my grandfather started Local No.

2 in Chicago; that is the Theatrical Stage Hands
Local, and my dad has been in that organization for

about 35 years, I believe.

Q. That is the American Federation of Labor?
A. Yes.

Q. Mr. Baldwin, did you ever hear a statement

made by anyone connected with management of

Thompson Products, or Jadson Motor Parts Com-
pany, to the effect that if either the A. P. of L. or
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C. I. O. got into the plant, that it would be closed

and moved back to Cleveland?

A. No, sir. [757]

Q. Anything in substance to that effect?

A. No, sir.

Q. I show you Board's Exhibit 9, which is a

notice with respect to certain employees deemed

to be supervisory. I will ask you if you are famil-

iar with that notice? A. Yes, I am.

Q. Are you familiar with how it came about?

A. Yes.

Q. Will you state any conversation that you had

with anyone coimected with the company with re-

spect to Board's Exhibit 9.

A. I spoke to Mr. Millman in respect to the

men on this sheet, on Board's Exhibit 9, and there

was some question in my mind, or rather there was

some question in my mind and also some of the

other boys in respect to these men.

This happened right after our September, final

election. And we—I cannot tell exactly the con-

versation, but it was brought on by an interpreta-

tion of a Board's—it was an interpretation of the

Board's order.

It was written up in a little book which we had

in our possession, and it stated, I believe, in that

book that it didn't make any difference whether a

man could hire or fire, that if he was leading any-

body, why, there was question of him being a super-

visor.
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So, we brought this to the attention of manage-

ment at the time. I believe Mr. Smith and myself

were the chief [758] instigators of this, of our

bringing it to the attention of management in re-

spect to these men.

Q. Mr. Baldwin, did you ever seek to obtain

any permission from the management to obtain

members or collect dues on company time?

A. Would you repeat the question?

Q. Strike it, please. I will reframe it.

Did you ever obtain any permission from man-
agement, you or your union, to solicit members to

the Alliance, or collect dues for the Alliance on
company time? A. No, sir.

Q. Were you ever cautioned by anyone about
any such activity on company time?

A. Yes, sir.

Q. On more than one occasion?

A. Yes, sir.

Q. Can you state about when this occurred?
A. Possibly the first time it happened may be

last February, I would say.

Q. Who talked to you about it?

A. Well Mr. Kearns talked to me about it.

Q. What did he say to you?
A. Well, Mr. Kearns cautioned me about our

action and made reference to the fact he couldn't
permit anybody else to do it, and we couldn't do it

either. [7e59]

Q. Was that the substance of what he stated
to vou?
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A. That w^as the substance of what he stated.

Q. Did the Alliance ever obtain any permission

from the company to hold company meetings on

company time or property?

Mr. Moore: Objected to unless it is limited to

time.

Trial Examiner Whittemore: No. I will per-

mit the witness to answer.

The Witness: Would you read the question,

please "I

(The question was read.)

The Witness: No.

Q. (By Mr. Watkins) Any meetings of any of

the committees of the Alliance?

A. You mean did we have permission to hold

any meetings?

Q. Yes; any meetings of any character, did you

have permission to hold.

A. No, none that I know of.

Q. Did you attend any meetings of any of the

committees of the Alliance on company property?

A. Yes, I did.

Q. Were any of these meetings held on com-

pany time? Strike that, please.

Were any of these meetings held while the men

were working?

A. Well, that, I couldn't state exactly, whether

they were working. I know that on occasion one

or two men of our committee would be working,

say, a swing shift. We usually held [760] our

meetings after work at 3:30, and at that time the
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committee member who was working would usually
inform us that he was working and that he didn't
have time. And most of the time if the business
was just one or two items we might state to him
what action we were taking, or what we were go-
ing to do, and we would tell him so that he would
have knowledge of it, and he would usually leave
us; and possibly sometimes only three of us would
be left, maybe four. And the secretary did not
always attend, because his position at that time
didn't permit him to attend, because he was doing
overtime work, and he was not always there to take
minutes or notes of the meetings.

I think that is just about all.

Q. Yes. Where were such meetings held as
you refer to?

A, Well, there was a little room on the, well, it

wasn't exactly a room; it was just a Kttle enclosure
by some metal. It was really an arc welding room,
and whoever was president at the time would say,
''Well, I will meet you boys back there and talk
for a few minutes."

Q. Was this room used for anything?
A. No, it wasn't very often.

Q. Could you be observed in that room by some-
body else?

A. We couldn't have been observed, I don't be-
lieve, unless someone made a point to try to listen
or try to swing the swinging door, although there
was an opening at the bottom [761] but it went only
as high as about six feet.
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Q. How many of such meetings would you say

you attended?

A. In that particular spot, probably three.

Q. Mr. Baldwin, there has been some testimony

here about meetings of membership of the Alliance

on Sundays. A. Yes, sir.

Q. Can you state when the practice started,

meeting of membership on Sundays, membership

meetings ?

A. When the practice of meeting on Sunday

started?

Q. Yes.

A. I can't recall just w^hen it did start. I

mean, that was in practice when I joined the Alli-

ance.

Q. I see. How frequently were those meetings

held?

A. They w^ere held once a month, but I think

at that particular time, that is, I will say in 1940,

around May of 1940, those meetings weren't held

always once a month. It all depended upon the

business that had to be taken up. Sometimes they

would skip a month and it would be every two

months they had a meeting.

Q. Do you know of any instances in which C.

I. O. meetings were held at the same time for the

workmen at Thompson's plant?

Mr. Moore: Objected to.

Trial Examiner Whittemore: Oh, I will permit

the witness to answer, if he knows.
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The Witness: Yes, sir. [762]

Q. (By Mr. Watkins) Can you state about

how many such meetings have been held say, dur-

ing the past year or year and a half?

A. You mean the same as our meetings?

Q. Yes.

A. I think I can safely say three.

Q. Are meetings still held on Sunday? Mem-
bership meetings?

A. Yes, sir, they have been.

Q. During the period of these meetings that you
mention, have the men been required to work on

Sundays ?

A. Well, there w^as no requirement for them
to work on Sundays; they were asked to work on

Sundays.

Q. Did you have a full shift on Sundays?
A. To the best of my knowledge, there wasn't

a full shift on Sunday.

Q. What would you call it?

A. Oh, I don't think it was even a skeleton

crew.

Mr. Watkins: That is all.

Redirect Examination

Q. (By Mr. Moore) You say you never asked
for permission to solicit members on company time?
A. No, sir.

Q. Have you ever solicited members on com-
pany time?

A. What do you mean by soliciting? I mean,
going up and
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Q. Just state what you do when you see a new

man come into [763] the plant and you think per-

haps he might be interested in joining the Alli-

ance ?

A. Since I have been president out there the

boys have approached him at lunchtime, or out in

the lunchroom.

Q. AVhat have you done?

A. I haven't been very active, so far as the

solicitation of membership has been concerned. It

has been primarily up to the conmiitteemen.

Q. You do go over to a new man when you see

him come in there and introduce yourself, don't

you?

A. Not when 1 see him come in.

Q. I don't mean the moment he comes in,

but

A. Oh, you mean when I see a new man in the

plant?

Q. Yes.

A. Well, I have went over and introduced my-

self to him, yes.

Q. About how many times has that happened?

A. Oh, I should judge maybe three or four or

five times.

Q. What would you tell him on those occasions ?

A. Outside of introducing myself and saying

I was president of the PMPWA, and say, ''How^

are you getting along," I wouldn't say any more.

Q. You didn't ask him to join, though?

A. No.
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Q. Did anyone caution you to stop that prac-

tice? A. Yes, sir. [764]

Q. Who was that? A. Mr. Kearns.

Q. Did you stop it? A. Yes, we did.

Q. That was about February of this year?
A. We were cautioned more than once.

Q. When was it you stopped?

A. Well, we stopped after each cautioning.

Q. And then began again?

A. That is right.

Q. How long would you stop after each caution-

ing?

A. Do you want me to be frank about it?

Q. Yes.

A. We stopped just as long as the other organi-

zation stopped when they were cautioned.

Q. About how long would that be?
A. About a week, maybe, or two, or maybe

three, if it was exceptionally good.

Q. Was any disciplinary action ever taken
against you for soliciting on company time, other
than warnings which you have mentioned?
A. No, there was never any personal disciplin-

ary action against me. That is, I mean they never
took it that it was myself alone, but they always
cautioned me, because I was considered as the
leader of the organization, and it was up [765] to
me to police my own organization and to warn my
own fellows.

Q. Was any disciplinary action ever taken
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against any Alliance members for soliciting on com-

pany time?

A. Well, at the time I was in, that I don't

know; I couldn't say.

Q. You testified you did not at any time ask

permission to hold either membership meetings, or

council meetings, on company property, did you

not ? A. We never requested that.

Q. Had the council

A. Wait; I might say this: I haven't re-

quested it since I have been president of the organi-

zation. If there was any request made prior to

my being president, that I couldn't state, because

I never was told that had been requested or not.

Q. All right. Even when you were not presi-

dent, do you know whether or not the one you

succeeded ever held a meeting on company prop-

erty?

A. That I don't know^ I don't know w^hether

it even held meetings.

Q. You have never seen them hold a meeting

on company property? A. Not myself, no.

Q. When you had a conversation with Mr. Mill-

man about these men that you didn't want in the

Alliance A. Yes.

Q. what did you say to him? [766]

A. Well, I will try and tell you the best I can.

First of all, I would like to tell you how come it

was brought up, and I think that will straighten

it out.

0. Go ahead.
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A. Mr. Smith and I had talked about it.

A. Mr. Elmer Smith; he and I talked about it

Q. You are speaking of Elmer Smith?
in a general way. We usually talked between our-

selves, usually at lunch-time, and Mr. Smith showed
me two books he had procured. I don't know
just what they were. I think one was written by
an attorney, and he pointed out different para-

graphs in the book pertaining to w^hat would be

considered supervisors, and he said at the time,

and I never verified it, that the Board had some-
thing in the Act, in reference to supervisors, that

it would take in anybody who led in the work. Then
I believe, I can't state for sure, but I think Mr.
Smith said something to Mr. Millman in regard to

that, and I also talked to him myself about it.

Q. To Mr. Millman? A. To Mr. Millman.

Q. I wish you w^ould repeat that conversation,

as nearly as you can.

A. Well, it was just a general

Q. Who opened the conversation? I want to

get what was said, if we can. [767]

A. Well I had made a reference to the books
to Mr. Millraan. I told him what I had seen there
in reference to these men, and I wondered about
their position in the plant. I don't remember
whether he stated to me at that time, whether it

was he or Mr. Kearns, but they stated, so far as
the management knew, that they hadn't considered
them in a supervisory capacity; and I explained to

them then from the book. I said, ''Well, this in-
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terpretation of the Board's Act was that these

men would be considered supervisors if they did

any leading in the work."

Q. You told him that?

A. Yes, that was the substance of the statement

I made to him. I think, I am not positive, but I

think Mr. Millman said, '^Well, I will have to

speak to,'' whoever the superintendents were, I be-

lieve, at the time, "and ask them about what the

capacity of the men was/'

Q. Is that all you said there?

A. In respect to that matter, I believe it was.

Q. Didn't he ask you how the membership of

the Alliance felt about it? A. No, sir.

Q. Did he imderstand you were speaking just

for yourself?

A. Well, no. I believe he considered me as part

of the Alliance; I was on the committee at the

time.

Q. Had you discussed this construction of the

National Labor [768] Relations Act with the mem-

bership ?

A. I had only talked at a meeting, at one meet-

ing, we talked about it. That is, prior to the time

I talked to Mr. Millman, and prior to the time that,

I believe, Mr. Smith talked to Mr. Millman, w^e had

talked about it at a short meeting we held; the fol-

lowing meeting, I believe it was. I think Mr. Hess

was present and Mr. Smith and myself and Frank

Osborne, I believe were present at that time.
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Q. Why did you go to Mr. Millman with that

problem ?

A. It wasn't a problem that we took to him.

After all, consider it this way: That these men,
after all, if they were just considered as working
men, I mean, working for a living, on an hourly

paid rate, there would be no incentive for us to

just say, ''Well, they are supervisors, and let's

throw them out." If you were still going to be

covered under our contract, if the work wasn't en-

tirely supervisory, they were entitled to some repre-

sentation with management. If management con-

sidered them supervisors

—

iq other words, take

whatever constitutes supervisory work; why, then,

it would be up to them to take care of the men the

best way they could; and we didn't want them in

the Alliance because we couldn't do any good any-
way.

Q. Did you consider expelling them from the

Alliance ?

A. I don't know just how you mean by expelling

them from the Alliance. We might have requested
that they [769]

Q. My question is : Did you consider any action

towards getting them out of the Alliance?

A. Not right at that time, no,

Q. Any action by the Alliance, I mean.
A. Not right at that time. We wanted to deter-

mine, first—we didn't want to kick out members
unless they should actually be put out.
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Q. Did you leave it up to Mr. Millman to deter-

mine that they should be put out or kept in?

A. No, sir.

Q. Did you have a conversation with him after

this conversation with him about the men?

A. I don't remember whether or not I had a

conversation with him.

Q. Between the time you first approached him

wdth the problem and the notice was posted, did

you have a conversation with him?

A. No, I don't believe I did.

Q. So far as you know, you had the conversa-

tion with him, and the next thing that happened

on that subject was the posting of the notice. Was

that it?

A. To the best of my knowledge that was what

happened. But Mr. Smith or Mr. Hess could have

approached management with the same thing. [770]

Recross Examination

Q. (By Mr. Watkins) Mr. Baldwin, did you

ever know of any C.I.O. workmen down in the

plant who were disciplined for union activity ?

A. No, sir, I don't know of any.

Q. Were you ever disciplined while you were

president of the union for anything that you did

in the plant? A. Yes, sir.

Q. When was that?

A. Well, that was about June 1st, I believe.

Q. Of what year? A. This year.

Q. What did you do?



vs. Thompson Products, Inc. 1151

(Testimony of Howard Baldwin.)

A. Well, I took a vacation and I got tied up
and I got back a little bit late.

Q. What did the company do?
A. Well, they set me down for ten days.

Q. What do you mean by that?

A. Well, I was ready to go back to work but
they weren't ready to take me back.

Q. Did they tell you that was because you had
gone without permission? A. Yes, sir.

Q. You have enlisted, have you not, in the Air
Corps? A. Yes, sir. [771]

Q. And you expect to leave the employ of the
company shortly? A. Yes sir.

Mr. Watkins: That is all.

Trial Examiner Whittemore: I have just one
question: You testified your grandfather was a
union man.

The Witness: Well, he was an organizer.

Q. (By Trial Examiner Whittemore) Did you
ever consult your grandfather with respect to your
activities here at this plant?
A. No, sir, I haven't.

Q. You have testified your father was a union
member also? A. That's right.

Q. Did you ever consult with him with respect
to your conduct as president of this organization?
A. Well, the last time I seen him I told him

of being president of the Pacific Motor Parts
Workers Alliance.

Q. Did you ask him what you should do in this
matter ?
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A. No, sir. He thinks I am old enough to know

what to do.

Trial Examiner Whittemore: All right.

Q. (By Mr. Watkins) Mr. Baldwin, did any

of the C.I.O. boys ever seek to take over the run-

ning of the Alliance? A. Yes, sir.

Q. About when was that?

A. About August of 1941. [772]

Q. And who, in particular, started the movement,

would you say, among the C.I.O. boys?

Mr. Moore: I will object to that line of ques-

tioning.

Trial Examiner Whittemore : What is the point

in this?

Mr. Watkins: There has been a great deal of

mention, Mr. Examiner, of some internal conflict,

and apparently there was some sniping at each

other.

Trial Examiner Whittemore: I don't think it

is at all material; there has been no showing the

company had anything to do with it, so far as I

know. There is nothing you have to combat.

Mr. Watkins: No further questions.

Trial Examiner Whittemore: I would like to

give you, Mr. Baldwin, one chance to explain why

it was you went to management to ask for advice

on what the membership should be, when you didn't

go to membership.

Mr. Watkins: I will object to the form of the

question: You would like to give the witness one

chance to answer certain questions. I think that



vs. Thompson Products, Inc. 1153

(Testimony of Howard Baldwin.)

is improper, in so far as the Examiner is con-
cerned, and I object to it on that ground.

Trial Examiner Whittemore: That T said ''one

chance"?

Mr. Watkins: Yes.

Trial Examiner Whittemore: Substitute the
word ''a" and if you don't feel I am giving him
a sufficient chance, I will give him another. He
has testified he did go to Millman, and [773] he
testified he did not go to the membership. Now,
I am giving him a chance, or I will give him more
chances than a chance, if you desire, to make an
explanation. I don't have to do that, but 1 think
you will agree that on the basis of his ovm testi-

mony I can make certain findings, drawing certain
inferences. To be absolutely fair, I am giving the
witness an opportunity to explain. Now, go ahead.
The Witness: Mr. Examiner, I don't believe I

stated I went to Mr. Millman for advice. I went
and asked Mr. Millman what the management con-
sidered the capacity of these men. I wanted to
know what they thought about it. That was all.

Trial Examiner Whittemore : All right. Did
you take any action following the posting of the
notice by Mr. Millman?
The Witness

: Did we take any action ? No, sir.

The men, 1 believe, turned in their resignations to
our organization voluntarily, and we didn't force
them out, or take any action that was against those
men.

Trial Examiner Whittemore: I have no fur-
ther questions. [774]
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WILLIAM J. KEARNS,

called as a witness by and on behalf of the respond-

ent, having been first duly sworn, was examined

and testified as follows:

Direct Examination

Q. (By Mr. Watkins) Will you give your

name to the reporter, Mr. Kearns?

A. W. J. Kearns.

Q. What is you present official capacity with

Thompson Products, West Coast Division?

A. General superintendent.

Q. How long have you been employed by Thomp-

son Products, or its predecessor, Jadson Motor

Parts? A. About nine years altogether.

Q. What was the nature of your work in the

early part of 1937?

A. In the early part of 1937 I was machine

operator.

Q. Were you familiar at that time with the

general shop setup, as to location of machines and

things of that character? [775] A. Yes.

Q. Were you familiar with the location of the

machine on which Mr. Louis Porter was working?

A. Yes.

Q. Did you know Mr. Porter? A. Yes.

Q. Did you know him intimately? A. No.

Q. Would you state, Mr. Kearns, what the situ-

ation is as to anyone attempting to talk to, say,

Mr. Porter, while his machine was rimning? Could

he talk in a normal tone of voice and be heard?
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A. I think he would have to raise his voice a

little.

Trial Examiner Whittemore: Wait a minute.

Did you ever operate his machine?

Q. (By Mr. Watkins) Did you ever operate

Mr. Porter's machine? A. No.

Q. You have stood alongside while it was oper-

ating, have you? A. Oh, yes.

Q. You are familiar with his machine?
A. Yes, sir.

Q. And have heard it operate on many occa-

sions? A. Yes, sir.

Q. Will you answer my question, then, as to any
conversation you could carry on with Mr. Porter
while his machine was [776] operating? Would
it have to be in a normal tone of voice or a loud

voice ?

A. You would have to raise your voice a little.

Q. How close to Mr. Porter's machine are the

other machines ? I am speaking now of the period
in 1937. A. Oh, about 10 or 15 feet.

Q. Has there been any change in setup of ma-
chinery around Mr. Porter since 1937?

A. A little.

Q. All right. Going back, then, again to the

period of 1937, the middle of that year, was his

machine in a place where anyone approaching it

could be observed by other employees?

A. Yes.

Q. By more than one?
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A. Oh, I would say six or eight people.

Q. Is there a drinking fountain any place close

to it? A. Yes.

Q. How close? A. Four or five feet.

Q. Have you ever given any instructions to any

of your foremen with respect to organizing activi-

ties on company time? A. Yes, sir.

Q. On how many occasions would you say, dur-

ing the past year and a half? [777]

A. On several occasions.

Q. Will you state the substance of what you said

to them?

A. Well, I told them we didn't want to have any-

body waste any time organizing anybody of any

kind on company property.

Q. Have you ever talked to any employees in

the plant about organizing on company time, other

than supervisors? A. Yes.

Q. To whom? A. Elmer Smith.

Q. Anybody else? A. Howard Baldwin.

Q. On more than one occasion?

A. I have talked to Baldwin on probably two or

three occasions, Smith on one occasion, is all.

Q. And what was the substance? Did you say

substantially the same thing in the different con-

versations you have just referred to?

A. Yes, sir.

Q In substance, what was it?

A. I told them I didn't want any organization

of any kind organizing, organization of any kind

on company time.
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Q. Did you ever give any permission to the

Alliance or to any of its committee members to hold
committee meetings in the plant ?

A. No. [778]

Q. Did you ever give any permission to any of
the committee members of the Alliance or to anyone
connected with the Alliance to have any committee
meetings on company time? A. No.

Q. Were meetings of this character by the Alli-

ance's committee on company property or company
time ever called to your attention? A. Yes.

Q. Will you state approximately when?
A. I think it was about a year ago.

Q. Mr. Kearns, I show you Respondent's Ex-
hibit 6 and will ask you to examine it and then state
what you know about the background of that notice.

A. This is the labor relations meeting. Is that
what you mean?

Q. Have you examined the notice yet ^

A. Yes.

Q. Do you know to what it refers ^

A. Yes.

Q. Do you know of any discussion between you
and Mr. MiUman or anyone else at Thompson Prod-
ucts, about the matter covered by Respondent's
Exhibit 6?

A. I believe we talked about it. I don't re-
member.

Q. You don't remember anything specific about
it? A. No. [779]

Q. Mr. Kearns, during the past couple of years
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what has been your situation at the plant with re-

spect to Sunday work?

A. We have worked some Sundays in the past

year, skeleton crews, more or less.

Q. What about the men? Are the men required

to work on Sundays?

A. We ask them to work, and if they refuse to

work we ask the next man.

Q. Have you had any occasion during the past,

we will say year and a half or two years, when any

request was made to you by the men to be off duty

to attend a union meeting? A. Yes.

Q. Can you state approximately when that re-

quest was made?

A. I will say that's about a year ago.

Q. Oh, and can you state who made the request ?

A. Mr. Baldwin.

Q. What did he say to you?

A. He asked us if the men could take time off

to go to their meetings, and we granted it.

Q. Yes. Did the men make up the time, sub-

sequently? A. Yes, sir.

Q. Did you make that arrangement with Mr.

Baldwin at the time? A. Yes.

Q. Did you have any swing shift on these Sun-

day operations? [780] A. At that time, no.

Q. In other words, they could make up time

without interfering with any other shift?

A. With anybody, yes.

Q. Have there been any other instances during

this period of time where the men have wanted off



vs. Thompson Products, Inc, 1159

(Testimony of William J. Kearns.)

for other reasons and yon have let them oif and
let them make up the time ?

A. You mean on Sunday work ?

Q. Yes, on Sunday work.

Mr. Moore: I will object to that, due to ih^ fact
Ms testimony is that they didn't have to work unless
they wanted to, to begin with.

Mr. Watkins: My only point, Mr. Examiner,
was to show that as a matter of fact they didn't
have to work, and the men, for various and sundry
reasons, were permitted to meet on Sunday.

Trial Examiner Whittemore: He has testified

to that now.

Mr. Watkins: All right. Did the Examiner rule
on the question ?

Trial Examiner Whittemore: I will sustain the
objection. I think Mr. Moore's point is well taken.

Q. (By Mr. Watkins) You know Mr. Charles
Little, an employee in the plant? A. Yes sir.

Q. Are you familiar with his duties? [781]
A. Yes, sir.

Q. Do you consider him a supervisor?
A. No, sir.

Q. Does he have any men under him?
A. No, sir.

Q. Does he have any power to hire and fire ?
A. No, sir.

Q. I believe there has been some testimony as
to Mr. Little leaving instructions, or something of
that character, to subsequent shift men. Will you
state what the situation is with respect to that?

'



1160 Natioyml Labor Relations Board

(Testimony of William J. Kearns.)

A. If he is working on any tool and doesn't get

it finished at quitting time, he instructs the follow-

ing tool sharpener man to finish the work, and this

man will instruct the following man to do the same

;

and he will also break in a green man to do his type

of work; but he didn't supervise the department.

He just broke in the men on the job.

Q. I see. In other words, anyone doing the

work on that shift would give the succeeding man

instructions with regard to the work in process at

the time the shift was over. Is that correct?

A. That is correct.

Q. I would like to direct your attention to a

meeting at the Thompson Products plant, at which

some representative of War Production Board was

present, also Mr. Hileman, I [782] believe, and

others. Does that refresh your recollection as to an

incident? A. Yes, sir.

Q. Will you state approximately when that took

place?

A. I would say about three months ago.

Q. Who was present at that meeting?

A. Mr. Hileman, Mr. Milhnan, and Mr. Smith

and Mr. Spencer, and the gentleman from the War

Production Board. I have forgotten his name.

Q. Were you there during the entire meeting?

A. Yes.

Q. Can you state the reaction you had to Mr.

Hileman at this meeting, to his attitude?

. Mr. Moore: I will object to that.
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Trial Examiner Wliittemore: I will sustain the

objection.

Q. (By Mr. Watkins) Did Mr. Hileman say or
do anything in this meeting which indicated his
frame of mind with respect to the incident?
A. He made a statement he would throw anyone

out if he caught them organizing on company time.

Q. To whom did he make that statement?
A. To Elmer Smith.

Mr. Moore: Just a minute. May I have the last
two questions and answers read?

(The record was read.) [783]

Mr. Moore : No objection.

Q. (By Mr. Watkins) Have you, in your con-
tact with Mr. Hileman, ever heard Mr. Hileman
make a similar statement to anyone else ?

A. I don't recall.

Q. Have you ever, in your contact with Mr.
Hileman, noticed him as in the same frame of mind
he was during this meeting? A. No.

Q. How would you describe his frame of mind
at this time?

Mr. Moore: I wiU object to that.

Trial Examiner Whittemore : I will sustain the
objection.

Q. (By Mr. Watkins) During this meeting did
Mr. Smith—is that Elmer Smith?

A. Elmer Smith, yes, sir.

Q. Did he make any statement with respect to
his feeling about the Thompson Products plant, as
a place to work?
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A. Yes. He said it was the best place he had

ever worked at.

Q. Was Mr. Spencer also present?

A, Yes, sir.

Q. Did he also make any such comment?

A. He made the same statement.

Mr. Watkins : That is all.

Cross Examination

By Mr. Moore

:

Q. Mr. Kearns, what type of machine was Mr.

Porter operating in 1937? [784]

A. Straightening machine.

Q. A forge straightener ?

A. Yes, sir.

Q, What tyi>e of machines were around his

machine, close to it?

A. Well, there was a slotting machine and some

hand straightening machines, and not far away,

some drop hammers and a screw press.

Q. Did those machine make quite a bit of noise?

A. Considerable noise.

Q. You said that on two or three occasions you

talked to Mr. Elmer Smith about organizing on

company time?

A. I don't believe I said on two or three.

Q. Well, what was your testimony?

A. One occasion I spoke to him.

Q. On one occasion with Mr. Smith?

A. I spoke to him.

Q. And how many with Mr. Baldwin?

A. I think two or three occasions.
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Q. Can you fix the approximate date when you

first spoke to Mr. Baldwin?

A. I don't remember.

Q. How long after he was elected president of

the Alliance was it?

A. A short time after. [785]

Q. Can you fix the first occasion on which you
talked to Mr. Elmer Smith?

A. About three or four months ago.

Q. Was that while Mr. Smith was a member
of the C. I. O.?

A. I don't know as he is a member.

Q. Three or four months ago. Can you say
about what month that would be ?

A. About what month it would be in?

Q. Yes.

A. Oh, possibly June or July, along in there.

Q. Do you know about when Mr. Smith left the

employ of the company? A. Yes.

Q. About when was that?

A. Oh, about 30 days.

Q. Ago? A. Yes.

Q. How long before that was your first contact
with him with respect to organizing on company
time?

A. Probably two or three months.

Q. Do you recall any meeting of the executive
council of the AUiance that occurred on company
property other than the one you testified to that
happened about a year ago ? A. No.

Q. You mean that never since August of 1937
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have you [786] observed that council in a meeting

on company property?

A. I didn't understand your question.

Q. Have you since August, 1937 observed the

executive council of the Alliance in meetings on

company property? A. Yes.

Q. About how many times ?

A. I don't recall.

Q. Several? A. Several times.

Q. Was the occasion about a year ago the first

one on which you ever called that to Mr. Millman's

attention? A. Called what to his attention?

Q. Council meetings on company property?

A. Yes, I think it was about a year.

Q. Now, with respect to working on Sundays,

you testified a man could get off for any reason.

Is that true? A. Yes.

Q. When you said that were you testifying about

a man who had begun to work on Sunday, or a man

who was asked to work on Sunday?

A. About a man who was asked to work on

Simday.

Q. If a man started a shift on Sundays you

would expect him to work through the day, wouldn't

you? A. That's right.

Q. On days when the Alliance held meetings, at

what time [787] would the shift begin ?

A. Well, we started sometimes at 6 :00 and some-

times at 7 :00.

Q. And what time would the shift end?

A. I think about 10:00 o'clock.
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Q. P. MJ: A. Yes, sir.

Q What is your testimony?

Mr. Watkins: You want the question and an-
swer read ?

Mr. Moore
: Yes, may I have it read ?

(The record was read.)

The Witness: I meant before, they went to the
meeting and then they came back.

Q. (By Mr. Moore) I see. Came back at what
time ? Then your answer will be 10 A. M.
A. I mean 10 A. M.

Q. At what time would the men come back and
start working again?

A. Right shortly after lunch.

Q. And they worked until what time?
A. They would make up their time, eight hours.

Q. They would work so that they worked eight
hours on Sunday? A. Yes.

Q. When you said that they were permitted to
make up the time they lost by going to these meet-
ings, you mean they were [788] permitted to do it

that day? A. Yes.

Q. And not some other day?
A. Not any other day.

Q. On Sundays when no meetings were sched-
uled, what would be the normal time for the shifts
A. 7:00 to 3:30.

Q. 7:00 to 3:30? A. Yes, sir.

Q. When you planned to start the shift at 6:00
a. m. rather than 7:00, how was that brought to
the attention of the employees ?
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A. The foremen told them the time to come to

work.

Q. Did you instruct the foremen to tell them I

A. Yes.

Q. What did you instruct the foremen to tell

the employees? A. What time to start.

Q. Did you tell him to say why ?

A. They was aware of the fact that there was

going to be a meeting that day.

Q. Did the plant close down from 10 :00 to 12 :00

on Sundays when meetings were held?

A. Yes.

Q. There was not a skeleton force working dur-

ing the period from 10:00 to 12:00? [789]

A. No one working.

Q. Did you ever close the plant down so that the

men might attend a C. I. O. meeting?

A. I don't know. How do you mean that?

Q. Did anyone ever request you to do that ?

A. No.

Q. To your knowledge was the plant ever closed

down for that purpose? A. No. [790]
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CLARENCE MILLMAN,

recalled as a witness by and on behalf of the re-

spondent, having been previously duly sworn, was
examined and testified further as follows

:

Direct Examination

(Continued)

By Mr. Watkins:

Q. Mr. Millman, referring to an incident at

which representatives of the War Production Board
were present, will you state approximately when
this took place?

A. I think it would have been in probably June
of this year.

Q. You heard Mr. Keams testify, did you, with

respect to that, as to who was present?

A. That is correct.

Q. Would your testimony be the same as to who
was present at the meeting?

A. It would.

Q. Will you state what conversation at that meet-

ing took [791] place between Mr. Hileman and Mr.

Elmer Smith or Mr. Roy Spencer? Is that his

name? A. Clyde Spencer.

Mr. Hileman asked Elmer why he hadn't come
to Mr. Kearns, to me, or to himself before run-

ning to the War Production Board with this list

of machinery which was supposed to be standing

idle. Elmer didn't have much of an answer for that

at all.

Q. Did Mr. Smith say anything in reply to that ?
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A. Well, I don't recall him having any definite

answer. He, oh, rather mumbled about it.

Q. What was the next thing said?

A. Somehow or other the discussion of union

activities came up.

Q. Do you know how it came up?

A. No, I don't know how it came up.

Q. Tell us what was said about that.

A. Well, Mr. Hileman told Elmer and Clyde

both that he would throw them out bodily if he

caught them organizing on company time and, that

goes for anybody else.

Q. That was the statement you heard made by

Mr. Hileman? A. That is right.

Q. Bid either Mr. Smith or Mr. Spencer make

any statement about their attitude towards Thomp-

son Products? A. Yes, they did. [792]

Q. What did they say? Tell us who stated it

and what it was.

A. Well, Elmer first said that it was the finest

place he ever worked.

Q. When you say ''Elmer" you mean Ehner

Smith?

A. Elmer Smith. Mr. Hileman then asked Clyde

Spencer what he thought of the place, and he said

he agreed with Elmer, that that was the best place

he had ever worked.

Q. Did this conversation occur before or after

the' conversation about the War Production Board?

A. No, T believe that came out after the con-
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versation concerning the War Production Board
had finished.

Q. Directing your attention, Mr. Millman, to an

investigation at your plant A. Yes.

Q. Do you remember an investigation compara-

tively recently? A. Yes.

Q. Do you know about how long ago it was?

A. Yes, it was in the latter part of July.

Q. Of A. 1942.

Q. Yes. Will you state what was the first thing

you knew about it ?

Mr. Moore: I will object to the question on the

ground it is immaterial.

Trial Examiner Whittemore: What is the pur-

pose? [793]

Mr. Watkins: Mr. Examiner, the purpose of

it is primarily, impeachment of Mr. Louis A. Por-

ter, because this w^hole incident involves the conduct

of Mr. Porter down there and some stories told by

him that turn out to be wholly untrue, and involved

Mr. Porter with the Federal Bureau of Investi-

gation, causing him to resign.

Mr. Moore: May I speak on that?

Trial Examiner Whittemore : Yes ; surely.

Mr. Moore: T do not believe that that is the

proper method of impeaching a witness, to begin

with. Mr, Watkins did not say that he was going

to prove that Mr. Porter has ever been convicted

of a crime, or he was ever charged with a crime.

There was an investigation and Mr. Porter was

questioned, I assume. However, I don't believe that
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specific acts, or, even if he proved he told untruths

in the past, I don't believe that is the proper sub-

ject for impeachment.

Mr. Watkins: I think, Mr. Examiner, it goes

very definitely to credibility of the witness with

respect to some of the things that have been stated

here, and I think this incident with the investiga-

tion is of considerable importance, considering Mr.

Porter's testimony.

Trial Examiner Whittemore: Will you bring

in anv F.B.I, records?
«/

Mr. Watkins: No.

Trial Examiner Whittemore: Yon have no in-

tention of [794] doing that. You have intention

only of asking some member of management what

his recollection is about something Mr. Porter may

have said to the F.B.I. ?

Mr. Watkins: Mr. Examiner, this was an inci-

dent that caused considerable concern down at the

company, because the company was the one ac-

cused by Mr. Porter of doing certain things to the

machinery. This isn't some flimsy incident the

company hasn't some positive recollection on. It

didn't happen five years ago.

Trial Examiner Whittemore: What has this

got to do with what happened five years ago?

Mr. Watkins: Mr. Porter testified to a great

many things management was supposed to iiave

(lone, things which discredit company and manage-

meTit and the officials. Wliat I am trying to show

bv this evidence is Mr. Porter's reliability aud
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credibility, because again we have, if we are per-

mitted—I won't go into it; but as I say, we have a

similar situation where the answer was a little

easier to arrive at because it happened recently,

than are the situations where we have incidents

five years old.

Trial Examiner Whittemore : Is this going to be

very brief?

Mr. Watkins : Yes. I think it probably will take

15 minutes in that connection.

Trial Examiner Whittemore: I frankly do not

think it is [795] important. The thing I am inter-

ested in is the issue in this case. If you are going

to be very brief, go ahead.

Mr. Watkins: All right.

The Witness: Will you read the question,

please?

(The question was read.)

The Witness: Mr. Hileman called me up to his

office. When I got in there he introduced me to

Mr. Matthews of the Federal Bureau of Investi-

gation, who told us that Mr. Porter on about a

week previous had come to the P. B. I. office with

a small bottle of oil which was about 90 per cent

emery dust, and Mr. Porter had said he had found

the emery dust in one of the oil cups on his ma-

chine.

Mr. Matthews then asked to inspect Mr. Porter's

machine, which he did. He asked for samples of

that emery dust which we might have in the plant.
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which was obtained from the tool crib. This emery

dust was taken to our laboratory in the plant and

checked with the emery dust which was found in

the bottle.

Mr. Matthews, he left shortly after lunch,

then

Q. Just a moment, please.

Mr. Examiner, I am letting the witness go ahead

because I think, perhaps, that is the briefest way

to get at it.

Trial Examiner Whittemore: Cover it very

briefly, please.

The Witness: Yes, sir. He left shortly after

lunch and he returned, I believe the next day,

although I personally never saw him until the day

Mr. Porter left. [796]

On that morning, early in the morning, I hap-

pened to pass Mr. Porter's machine, and he called

me over and asked me could I have his pay check

made up by noon. I said I believed it could be, but

I would like to know why. He said, ''Well, there

were too many things" against him, and he would

like to leave. I told him he had some seven years

seniority and he should take that into considera-

tion. He said he had considered everything and

still wanted to go.

I said, ''All right. T will start the machinery

to have the check made up. If you change your

mind, let me know."

T went back to my office and Mr. Hileman was

then calling me to tell me Mr. Matthews was in his
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office. I went to Mr. Hileman's office and Mr. Mat-

thews asked if it was possible to talk to Mr. Porter

alone. I arranged the meeting between Matthews

and Porter in my office. I was in the ante-room

outside my office, and after about ten minutes con-

versation between Mr. Porter and Mr. Matthews,

and Mr. Porter came out and asked if his check

was ready. I said it would take about ten minutes,

and he said he wouldn't wait, and he handed me
his badge, identification card, and tool checks and
left immediately.

Mr. Matthews went out the inner door of my
office into the plant, and that is the last I saw of

him. Mr. Matthews later reported back to Mr.

Hileman

Trial Examiner Whittemore: Wait a minute.

Tell me what [797] he reported to you.

The Witness: I never saw Mr. Matthews again.

Trial Examiner Whittemore: All right.

Q. (By Mr. Watkins) : Mr. Millman, did }'ou

hear Mr, Porter testify that he had never been

a member of the Kansas City police force ?

A. I did.

Q. Did he ever tell you he was a member of the

Kansas City police force? A. Yes, he did.

Mr. Moore: Objected to.

Trial Examiner Wliittemore: I will permit the

witness to answer that.

The Witness: Yes, he did. He showed me let-

ters of recommendation which he had from the po-

lice force of Kansas City,
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Q. (By Mr. Watkins) : When was that?

A. About two weeks after he left our employ,

possibly the middle of August.

Q. Have you checked to find out from Kansas

City whether or not he did work on that force?

A. Yes.

Q. What did you find out?

A. I find he did.

Mr. Watkins: That is all.

Cross Examination [798]

Q. (By Mr. Moore) : Mr. Millman, did you

ever apologize to Mr. Smith or Mr. Spencer for

the way Mr. Hileman acted at that meeting?

A. No.

Q. You never said a word about it?

A. It was discussed. Mr. Smith discussed it

with me.

Q. When was that?

A. He said he thought Mr. Hileman had gotten

a little rough in talking to him, and I said, ''Well

Mr. Hileman was pretty mad at that time."

Q. Is that all that was said?

A. That is all.

Q. Are you sure Mr. Matthews said Mr. Pojler

had come down to his office?

A. Absolutely. He said Mr. Porter had gone to

his office July 22nd, with this bottle of oil, and he

also had a small box which presumably contained

emery dust which had been in his machine.

Q. J)o you know whether or not Mr. Porter Hid

go to his office?
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A. No, I don't. I only know what Mr. Mat-
thew told us, and I had no reason to doubt him.
Mr. Moore: That is all. [799]

PAUL D. HILEMAN
called as a witness by and on behalf of the re-

spondent, having been first duly sworn, was exam-
ined and testified as follows:

Direct Examination
By Mr. Watkins:

Q. Will you give your full name to the re-

porter, please, Mr. Hileman?
A. Paul D. Hileman.

Q. Will you state your official capacity with
Thompson Products, Inc.?

A. I am plant manager of the West Coast plant.

Q. And how long have you been in that ca-

pacity with Thompson Products, or its predeces-
sor, Jadson? A. About five years.

Q. Do you recall when you first came to Los
Angeles to take charge of the West Coast Division 1

A. Yes, sir, I do. [801]

Q. When?
A. It was in July of 1937.

Q. Can you fix any more specifically what part
of July? A. I got here the 30th of July.

Q. What work had you done, what occupation
had you been engaged in prior to the time you
came out here to take charge of the Jadson divi-

sion?
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A. I was an engineer for the company in Detroit,

having to do with valve and valve train design,

and design of our parts.

Q. A mechanical engineer?

A. That is right.

Q. Prior to this time had you had any experi-

ence with operating any plant or any portion of

it? A. No, sir.

Q. Will you state, Mr. Hileman, whether or

not you had any conversation with Mr. Ray Living-

stone shortly after your arrival here at the end

of July, 1937 ? A. Yes, I did.

Q. Will you state, as nearly as you can recall,

when you first conversation with him took place 1

A. It was on the morning of the 30th of July

when I got here and looked him up.

Q. Will you state what the conversation was

at that time?

A. Yes. He had been here for some time prior

to my arrival and had—was working on the wage

incentive plan, and he also [802] told me what the

conditions were in the plant.

Q. State what he told you.

Mr. Moore : Just a moment.

Mr. Watkins: Is that what you were after?

Mr. Moore: I will withdraw the objection until

he answers.

Q (By Mr. Watkins) : State what he told you

as to the' conditions in the plant, Mr. Hileman.

A. He told me the conditions were pretty bad.
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Q. Will you state, as nearly as you can recall,

what conversation there was and what he related
to you?

A. He told me the wage rates were out of bal-
ance, some were too low and that others were too
high in comparison with other jobs.

Q. Was there anything else that you can recall
you discussed then? Did you have more than one
meeting with him during this period?

A. Many meetings, I think every night we had
dinner together and discussed additional things hav-
ing to do with the operation of the plant.

Q. Can you state whether or not during any
of these meetings Mr. Livingstone mentioned Mr.
Lewis Porter to you? A. He did not.

Q. Can you state whether or not during any
of these meetings Mr. Livingstone mentioned Mr.
Victor Kangas to you?

A. Yes, he talked to [803]

Q. Just a moment. You can state that he did?
A. Yes.

Q. Can you fix the approximate time when the
conversation about Mr. Kangas took place?

A. The week following my arrival.

Q. Do you know where it took place?

A. I believe it was in my office.

Q. Do you remember who was present at the
meeting? A. Just Mr. Livingstone.

Q. Will you state w^hat was said to you about
Mr. Kangas by Mr. Livingstone?

A. Mr. Livingstone said that Vic Kangas was
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what he considered a shop foreman. He said we

had no one at that time to take charge of the

shop, that is, the actual manufacturing, and he

suggested that Vic might be a good man.

Q. In other words, to take charge of the en-

tire manufacturing? A. That is right.

Q. Did he make any other comments, so far as

you can recall, about Mr. Kangas at that time I

A. No, sir.

Q. Did he say anything about Mr. Kangas' rela-

tionships with Mr. Dachtler*?

A. Yes, he did.

Q. Do you remember what he said*?

A. He told me that there was a lot of friction

between [804] Dachtler and Kangas and that, I

believe he said Mr. Dachtler wanted to discharge

Kangas at that time.

Q. Mr. Hileman, have you ever, since you have

been at Thompson Products, or Jadson, its prede-

cessor, made any statement either to the foreman

or any of the employees or to anyone else to the

effect you would close the plant if the C. I. O.

or A. F. of L. moved in?

A. No, sir, I never did.

Q. Anything to that effect, or in substance?

A. No, sir.
^

Q Mr Hileman, I will show you Board's Ex-

hibit 7, and I will ask you if you have ever seen

that document before? A. Yes, sir.

Q. Did you write Board's Exhibit 7 and send it

to Mr. Kangas? A. Yes, sir.
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Q. And on or about the date it bears'?

A. Yes, sir.

Trial Examiner Whittemore: May I see that?
Mr. Watkins: Yes.

Q. (By Mr. Watkins) : Will you state how you
happened to—strike that, please.

Was that Board's Exhibit 7 sent with anything
else? A. Yes, sir.

Q. With what ? A. A box of cigars. [805]

Q. Will you state how you happened to send
Mr. Kangas at that time a box of cigars, and to

write Board's Exhibit 7?

Mr. Moore: I will object to the question. I
think the exhibit speaks for itself. The reason
is stated there.

Trial Examiner Whittemore : This does state it.

Was there something else beyond what it says there ?

Mr. Watkins: Well, I am trying to find out

what the situation was. This was introduced by
Mr. Kangas, and it was only identified by him
as having been received.

Trial Examiner Whittemore: All right. You
may answer.

The Witness: Well, Mr. Kangas had been with

the company a long time, I think about 17 years

or more, and when he left the company I believe he
was pretty well broken up over it. Also, about that

time or shortly after, there were a number of very

vicious rumors going around the shop

Mr. Moore: Just a moment. I will move the

testimony about the vicious rumors be stricken, be-
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cause it cannot possibly have any connection with

the exhibit.

Trial Examiner Whittemore: You mean after

you sent this?

The Witness: Prior to the time I sent that.

Mr. Watkins: The witness is stating his rea-

son for sending it.

Trial Examiner Whittemore: All right. I will

overrule the objection.

The Witness: So I called the—or I asked my

secretary [806] to procure the cigars and send them

to him putting that note in. I did so in the hope

that it might soften the blow on Vic, and frankly,

it was a bit of a selfish motive involved also.

I hoped that by so doing I would help to put a

stop to some of the rumors which were being cir-

culated in the plant.

Q. (By Mr. Watkins) : Mr. Hileman, did you

ever make a payment of $50.00 to Mr. Lewis Por-

ter, or give Mr. Victor Kangas $50.00 to give to

Mr. Lewis Porter? A. No, sir.

Q. Did you ever make any payment of any kind

to Mr. Lewis Porter other than his regular wages?

A. No, sir.

Q. Did you ever have Mr. Kangas or anyone

else make any payment other than regular wages

to Mr. Porter? A. Yes, sir.

Q Can you state approximately when some pay-

ment of that character was made to Mr. Porter?

A. Tt was about June of 1938.
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Q. Will you state what had been done by Mr.
Porter which called for your making him such
a payment?

A. Mr. Porter had done certain investigative

work for us. We had been told that valves^ air-

craft engine valves, were being stolen from our
shop, and peddled around airfields, and in certain

machine shops. Porter's job was to investigate

[807] those statements and if possible, track down
the source of the valves, and find out who in our
plant, if anyone, was stealing them.

Q. At whose suggestion was Mr. Porter desig-

nated to do this job?

A. At Vic Kangas' suggestion.

Q. All right. Go ahead. Were you finished

with your statement? A. Yes, I am.

Q. Did you make a payment of money to Mr.
Porter in connection with this work you have just

related? A. I didn't do it.
'

i

Q. What did you do with respect to it?

A. I secured $40.00 and turned it over to Vic
Kangas and he in turn gave it to Mr. Porter.

Q. Was it given to him in cash?

A. Yes, sir.

Q. Why didn't you give it to him by check?
A. Well, because at that time the company was

•small. We didn't want extra checks issued which
would immediately be known by a number of peo-

ple, and the purpose of Mr. Porter's work would
be defeated.
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Q. Did you have any discussion with anyone in

the company prior to giving the cash to Mr. Kangas

for Mr. Porter? A. Yes, sir. [808]

Q. With whom?

A. Mr. William Metzger.

Q. Who was he at that time?

A. He was our controller.

Q. Did you have any discussion with anyone

before you arrived at the amoimt of money you

were giving to Mr. Porter? A. Yes, sir.

Q. With whom? A. Mr. Kangas.

Q. Will you state what your discussion with

Mr. Kangas was?

A. Vic and I were discussing the amount of

remuneration which we felt Porter should get

Mr. Moore: I will move that portion of the

answer be stricken.

Q. (By Mr. Watkins) Mr. Hileman, will you

place about the time this discussion took place?

A. I believe it was June of 1938.

Q. Where did it take place?

A. In my office.

Q. Who was present?

A. Just Vic Kangas and myself.

Q. Will you state what was said by each of

you, as nearly as you can recall,, at that meeting?

A. Well, we discussed what Porter should ^ei

for his work, and we finally arrived at a figure.

[809]

Q. How did you arrive at that figure? Did you

discuss the basis for that figure?
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A. Yes, sir, we did.

Q. What was your discussion with respeet to

the basis of that figure?

A. If I recall correctly, Porter had taken ap-

proximately a week off to do this investigative

work, and we estimated the amount of money he
would have normally earned on his position, and
to that we added an allowance for gasoline mile-

age, and I believe lunches, and things of that na-
ture.

Q. Did Mr. Kangas give you the figure as to

the amount of time having been taken off by Mr.
Porter for the work? A. Yes, he did.

Q. I will show you respondent's Exhibit 4, and
will ask you what that is.

A. Well, that's an expense sheet. It covers the

$40.00, which I turned over to Vic Kangas, and
which he, in turn, was to give to Lou Porter.

Q. Did you give any sum of money other than
this to Mr. Lewis Porter? A. No, sir.

Q. Or did you have anybody else do it ?

A. No, sir.

Q. Mr. Hileman, do you remember a conver-
sation which you had with Mr. Overlander, oh,
within the past six or eight months? [810]

A. Yes, sir.

Q. What is Mr. Overlander 's first name, do
you know?

A. I believe his first name is George.

Q. He was an employee at your plant?
A. He was.
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Q. Can you state where this conversation took

place? A. Yes, sir.

Q. Where? A. In my office.

Q. Who was present?

A. Just George Overlander and myself.

Q. Will you please state the conversation there,

who started it and what took place, as nearly as

you can recall.

A. George Overlander came in and said he had

an important matter he wanted to discuss with

me. So he started off by saying Irvin Hess had

resigned the presidency of the PMPWA, and who

would I think would make a good successor.

Q. What did you say to that?

A. I told him that that was purely a PMPWA
problem, that I couldn't advise him, and that they

would have to solve their own difficulties.

Q. What did he say? Did he say anything fur-

ther about it at that time?

A. Yes, sir, he did.

Q. What further did he say? [811]

A. He brought up the name of Frank Osborne

and Howard Baldwin, and he asked me if I thought

either of those two men would make a good leader

or president for the Alliance.

Q. Did he ask you again at this time to give

an opinion on the question?

A. Yes, sir.

Mr. Moore: I will object to that.

Trial Examiner Whittemore: I will permit the

answer.
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Q. (By Mr. Watkins) Go ahead.

A. Yes, sir. He did, and I again refused any
advice along that line.

Q. What else was said in that conversation ?

A. Well, we weren't getting any place, and I
had been rather busy, so, to get Overlander out
of the office, I said, ^^ George, give me several days
to think it over." He thereupon left.

Q. Did you ever contact Mr. Overlander again
about this matter? A. I never did.

Q. Did you ever contact anybody in connection
with the Alliance about the matter?

A. No.

Q. Or ask anyone else to get any information
with respect to the Alliance or any of its members?

A. No, sir.

Q. Have you during the past six months disci-

plined any [812] official of the Alliance?
A. Yes, sir. r

Q. Who? A. Howard Baldwin.

Q. When did this take place?
A. I think it was in June of this year.

Q. Why was he disciplined?

A. Well, he went on a vacation which was un-
authorized. He remained away longer than he
should have.

Q. How did you discipline him? What did
you do?

A. When he came back for work I told Kearns
and Millman both that he was to be sent home
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and told that when we wanted him back we would

call him.

Q. How long was he sent home?

A. I believe ten days.

Q. I believe you have heard the testimony of

Mr. Kearns and perhaps Mr. Millman about the

War Production Board incident in your office.

A. Yes, sir.

Q. If you were asked questions about that meet-

ing would your testimony be substantially the same

as they have given?

A. Exactly the same.

Q. Do you wish to state just what conversa-

tion took place between you and Mr. Elmer Smith

and Mr. Clyde Spencer with respect to union ac-

tivity? [813]

A. It already has been stated by both Kearns

and Millman, but I will say this: That I told

Smith and Spencer both that if I caught them

organizing on company time, they or any other

union, I would throw them off the property.

Q. Were those the words you used?

A. No, not the exact words.

Q. Did you use, perhaps, stronger language than

that? A. Yes, sir.

Q. Referring to Mr. Victor Kangas, did you

ever have occasion to reprimand or caution Mr.

Kangas prior to the time he left the employment

of the company?

A. A number of times.

Q. Can you state when this first occurred?
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A. It probably first occurred about a year and
a half before he was discharged. That would have
been the spring of 1939, I would believe, or 1938,

possibly '38. I am not real sure, but it was some-
time before he finally left our employ,

Q. Do you remember what the particular inci-

dent was?

A. Yes. I was very much dissatisfied with the

production that we were getting out of the plant.

Q. Did you have a discussion with Mr. Kangas
concerning it? A. Yes, sir.

Q. Where did that take place?

A. In my office.

Q. Who was present? [814]

A. Just myself and Mr. Kangas.

Q. What was said?

A. I told him we would have to do better, pro-
duction-wise

; that there were a number of our
customers who were not satisfied, and that I felt

for the amount of man hours we were putting in
the production was not sufficient.

Q. Then, did you have any occasion following
that to have any discussion with him about his
work there at the plant?

A. Yes, on a number of occasions.

Q. Can you state another occasion and fix the
approximate date for it ?

A. One occasion stands out in my memory, that
was that Vic had

Q. Just a minute. Can you first approximate
the date for it, Mr. Hileman?
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A. Yes, it was in the spring of 1940.

Q. The spring of 1940. Was this a conversation

you had with Mr. Kangas? A. Yes.

Q. Where did it take place?

A. In my office.

Q. Just you and Mr. Kangas were present?

A. That is right.

Q. All right. What was said?

A. I discovered that he had on his own au-

thority got one [815] of our customers to approve

some material.

Q. Did you tell him this?

A. Yes, which was not up to full standard, and

that he had, in so doing, neglected to notify our

sales and engineering departments, which was a

very serious breach of company regulations, and

organization. I believe at that time I followed it

up with a strong letter so that his memory would

be very clear on the thing.

Q. You didn't threaten to discharge him or

anything of that kind at this time?

A. No, sir.

Q. In other words, you and Mr. Kangas were

on friendly terms? A. That is right.

Q. When was the next occasion you can recall

when you talked to Mr. Victor Kangas about his

work?

A. I can't recall any specific instance, but there

were numerous instances in which I complained

about the dirt in the shop, and various things.
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Q. Were any instances about his conduct in
the plant? A. Yes, sir.

Q. All right. Will you fix a time, if you can,
for an incident of that character?

A. Well, that was about February or March
of 1940.

Q. Will you state what happened at that time?
A. Weil, Vic—I talked to Vic, you might say

like a father; [816] he was having trouble at
home; it was affecting his wife—or his work
Mr. Moore: I will object to that, and ask that

it be stricken.

Trial Examiner Whittemore: Just where does
this lead, anyway?
Mr. Watkins

: You mean this conversation about
his affairs?

Trial Examiner Whittemore: Yes. I don't see
the slightest materiality.

Mr. Watkins: The materiality will come up
later.

Trial Examiner Whittemore: How much later?
I am very patient.

Mr. Watkins: That is a relative term.
Trial Examiner Whittemore: What do you

mean, patient?

Mr. Watkins: Yes.

Trial Examiner Whittemore: Oh, later?
Mr. Watkins: What I was going to say is: I

think this shows the background of the relation-
ship between Mr. Kangas and Mr. Hileman, the
reason for letting him go, and perhaps the'rea-
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son for some of the things that subsequently de-

veloped. However, Mr. Examiner, I will highlight

it, if I can.

Trial Examiner Whittemore: If you can, I

would appreciate it, because I don't see, as yet, any-

thing which in any way attacks Kangas' credibility,

and that seems to be the only point you have to

meet here, and I know the testimony [817] Kangas

gave. A man's discharge or quitting is not an issue.

Q. (By Mr. Watkins) Mr. Hileman, at any

time subsequent to Mr. Kangas' discharge, did you

receive any word about Mr. Kangas' attitude to-

wards you or the company? A. Yes, sir.

Q. Will you state approximately when?

A. Various times, but I suppose most of the

ones I can recall are within the six months period

after he left.

Q. Yes. What was the general nature of those

statements ?

A. Oh, that he was going to get me and put

Thompson Products out of the aircraft parts busi-

ness.

Q. Can you state any specific conversation in

which this took place?

A. Yes. I had one conversation with Mr. Kearns.

Q. Do you remember about when that was?

A. I think it was in December of 1940.

Q. Yes. And what did Mr. Kearns say to you?

A. Mr. Kearns said he had seen Vic Kangas.

Mr. Moore: Just a moment. I will object to

that if it is hearsay, which I think it is.



vs. Thompson Products, Inc. 1191

(Testimony of Paul D. Hileman.)

Trial Examiner Whittemore: Is it something
Mr. Kearns told you?

The Witness: Yes, sir.

Mr. Watkins: I think the objection is well

taken, Mr. Examiner. I should have asked Mr.
Kearns about that when he [818] was on the stand.

Q. (By Mr. Watkins) Mr. Hileman, did any-
one else ever talk to you along a similar line about
Mr. Kangas and his attitude towards the com-
pany?

A. Yes, other people did tell me much the
same thing, but I can't pin it on any one indi-

vidual.

Q. What about Mr. Porter? Did he ever make
any statement to you? Mr. Lewis Porter?

A. Yes, sir, he did.

Q. All right. Will you state approximately when
that took place?

A. Mr. Porter came into my office shortly after
Mr. Kangas was discharged.

Q. About when was that? Fix the date.

A. About August of 1940.

Q. Who was present at this conversation you
are about to relate?

A. Just Porter and myself.

Q. Will you state what was said by each of
you at that time?

A. I asked Porter what he wanted, and he said
he had come in to see me and tell me he was dis-

gusted with Vic Kangas and his actions.

Q. What else did he say further than that?
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A. He suggested the proper way for me to

show my feeling on the matter was to hire Vic

Kangas' wife. [819]

Q. Was there anything else in the conversation

besides that about Mr. Kangas' attitude towards

the company?

A. Yes. He said that Vic, who always referred

to me, apparently, as ''the old man", had told

him that ''the old man" had finally let him go,

and that he would make him pay for it.

Mr. Moore: I will object to that answer and

move that it be stricken.

Trial Examiner Whittemore: On what ground?

Mr. Moore: On the ground it, too, is hearsay.

Trial Examiner Whittemore : Well, I will over-

rule your objection.

Q. (By Mr. Watkins) Have you ever given

permission, either directly or indirectly, to the

Alliance to hold meetings of any character on com-

pany time or property? A. I never have.

Q. Did you have any knowledge of any com-

mittee meetings being held by the Alliance on

company property, that is, other than the bargain-

ing meetings with the management?

A. I was told of one they did hold.

Q. About when was that?

A. I believe it was about a year ago.

Q. By whom were you told?

A. Mr. Millman.

Q. What did you do about it? Did you give

any instructions with respect to it? [820]
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A. Yes, sir.

Q. To whom?
A. To Mr. Millman and Kearns, both.

Q. What was it you stated to them?
A. I told them under no circumstances was any

committee meeting to be held on company time
or company property either, and that I held them
responsible for the enforcement of that rule.

Q. Have you ever received any telephone calls

while you were at home from Lewis Porter?
A. Yes, sir.

Q. On more than one occasion?

A. Yes, sir.

Q. Can you fix the approximate date of ally

particular call, to start with?

A. I can fix only one, and I believe that was
in October of last year.

Q. October, 1941? A. That is right.

Q. Where were you when the call was received ?

A. I was at home.

Q. What time was it?

A. It was about 10:00 a. m., or a little later.

Q. Will you state what was said by you to Mr.
Porter and what he said? [821]

A. Mr. Porter called me and said that he had
worked a full day, or possibly more, making parts,
and wanted me to know about it. I told him that—
I think I thanked him for it, for his efforts, and
told him sometimes we did get into a serious bind
on shipments, and it was necessary for all of us
to work as hard as we could.



1194 National Labor Relations Board

(Testimony of Paul D. Hileman.)

He wanted me to meet him somewhere.

Q. That was that nights

A. Either that night or the next night.

Q. What did you say to him?

A. I told him it was too late, I couldn't meet

him, and I suggested he come into my office to

see me.

Q. What did he say?

A. He said that what he had to tell me was too

confidential so that he couldn't see me at the

plant.

Q. What did you say to him?

A. I told him I couldn't see him otherwise.

Q. Did you have any conversations of like char-

acter or any other telephone calls from Mr. Porter?

A. Yes. He called me several times. I think

once more at home and once or twice at the of-

fice.

Q. Can you give me the substance of any of

those conversations?

A. Yes, sir, they were all the same. He wanted

to meet me some place and give me some highly

confidential information. [822]

Q. Did you ever have any meetings with Mr.

Porter, of any kind, except at your office or at

the plant? A. I never did.

Q. Mr. Hileman, you have heard testimony with

respect to the F. B. I. incident with Mr. Porter.

If you testified with respect to that, would your

testimony be substantially the same as that given

by Mr. Millman? A. Yes, it would.
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Q. Is there anything you can add to any con-

versations or anything with others that Mr. Mill-

man didn't give? Just as briefly as possible, cover it.

A. No, Mr. Matthews came into the office and
identified himself.

Q. To you?

A. Yes, sir. Beyond any doubt I knew who
he was, and he told me Mr. Porter had gone to

the F. B. I. with this bottle of oil containing

emery grit,, which he claimed either someone in

the company had put in the oil cup of his ma-
chine, or someone in the plant had done it.

Q. Did Mr. Matthews tell you that?

A. Yes, sir.

Q. Was there anything else with reference to

this matter that you could add to the story told

by Mr. Millman? A. Yes, sir.

Q. What? [823]

A. After Porter talked with Matthews for,

about, I think the third or fourth time he was in

Mr, Millman 's office. He turned in his badge and
identification card, and Matthews came up to my
office and came in the door in great haste, and said

:

'^I haven't time to talk to you now. I have got to

make sure this fellow doesn't give me the slip."

I didn't know what he was talking about, and he
went out of the plant at that time. Later he came
back, and said, ''Well, I guess everybody's happy."

I said, ''What do you mean?"
He said, ''Well, I have solved my problem. Porter
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is out of the plant, and I think he will be happy,

and I think everyone will be happier."

Q. Did Mr. Matthews tell you anything with

respect to anything which you are not at liberty

to disclose here? A. Yes, sir.

Mr. Watkins : That is all.

Cross Examination

Q. (By Mr. Moore) Was Mr. Livingstone's pur-

pose in coming out here in July of 1937 to install

you as plant manager*? A. No, sir.

Q. How long have you worked for Thompson

Products altogether? A. About 15 years.

Q. You testified Mr. Livingstone referred to Mr.

Kangas as a shop foreman, in his opinion. [824]

A. Yes, sir.

Q. Was that favorable reference or unfavor-

able?

A. It was neither one. He simply made a state-

ment as to what he thought Vic Kangas' limitations

were.

Q. And at that time was Kangas' position

higher or lower than shop foreman?

A. That's what it was at that time.

Q. Did Mr. Livingstone indicate that he thought

Kangas should remain in that position?

A. No, he didn't.

Q. Well, what was his purpose, as you under-

stood it, in saying he considered Kangas a shop

foreman ?

A. Well, we were discussing the various men
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who were in the plant, the foremen and the per-

sonnel of the plant. I had come in cold, and didn't

know anyone, and also lacked any experience what-
ever in running a plant of that type.

Q. How did Kangas' name come up? Who men-
tioned it first '?

A. I believe Mr. Livingstone did.

Q. Say what was said about Mr. Kangas.
A. Well, there was considerable friction be-

tween Mr. Dachtler, who was then acting plant man-
ager, and Mr. Kangas, and the discussion as I re-

call it was about whether Mr. Dachtler was justified

in his feeling about Kangas.

Q. State what was said about Mr. Kangas by
Mr. Livingstone, if you can. [825]

A. I have already stated that. He referred to

him as a shop foreman.

Q. He referred to him as a shop foreman or the

shop foreman?

A. Maybe he said ^^the shop foreman."

Q. He just said: ''Mr. Kangas is the shop fore-

man"?
A. I wouldn't be sure of that.

Q. He didn't recommend any change in Mr.

Kangas' position at that time, did he?

A. No.

Q. Mr. Dachtler left the company shortly after

that, did he not?

A. About a month after that.

Q. In your conversation with Mr. George Over-

lander, do you recall testifying as to that?
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A. Yes, sir.

Q. What names were mentioned in connection

with the presidency of the Alliance ?

A, I testified Mr. Overlander brought up the

name of Frank Osborne and Howard Baldwin.

Q. AVhat did he say with respect to the men?

A. He asked me if I thought or felt that they

would make suitable presidents of the Alliance.

Q. What did you say?

A. I told him I couldn't pass an opinion on the

thing.

Q. Was anything said about their senior-

ity? [826] A. No, sir.

Q. Nothing at all about their seniority?

A. No, sir.

Q. Did you ask Mr. Overlander about how long

he had been in the plant?

A. I would have known how long he had been

in the plant.

Q. Did you ask him? A. No, sir.

Q. You didn't discuss how long anyone had been

in the plant? A. No.

Q. Was the name of Ed Fickle brought up at

that meeting? A. No, sir.

Q. In any connection? A. No, sir.

Q. What was your purpose in asking Overlander

to give you a few days to think the thing over?

A. To get him out of the office. He was rattling

on at some length, and I couldn't advise him on

what he wanted, so I said I was busy and rather

than say, ^^Well, now, George, beat it out of here,"
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I said, '^Give me a couple of days and I will think
about if

Q. Did you say you couldn't advise him on the
matter ?

A. Yes. I told him that, told him that at the
outset.

Q. But he persisted?

A. That's right. [827]

Q. You had the authority to order him out of
theofSce? A. That is right.

Q. In the fall of 1937 did Mr. Porter take a
vacation? A. Yes, he did.

Q. How long, do you know ?

A. Two weeks.

Q. In that meeting with a representative of the

War Production Board, do you know what imion
Smith and Spencer belonged to ? A. Yes, sir.

Q. They were representing the C. I. O., were
they not?

A. Yes, sir. I don't know that they were repre-

senting the C. I. O. I had asked them to come in.

Q. Why had you asked them to come in?

A. Well, I was extremely provoked at the action

they had taken, which I considered unwarranted.

I wanted them to hear Mr. Eiseman's story, and
also I wanted them to hear my story as to why cer-

tain machinery was not running 24 hours a day.

Q. Why was it Smith and Spencer rather than

some other two men?
A. They were the two who were running around

the plant telling other people what a bum job was
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being done by Kearns and the foremen because the

machinery wasn't all running.

Q. Did you ever talk to Spencer about

that? [828]

A. Yes, when I had him in my office.

Q. In the presence of Mr. Eiseman?

A. Yes, sir.

Q. Have you ever talked to him privately about

it? A. Yes, sir.

Q. Has he quit ruiming around the plant mak-

ing detrimental statements?

A. I don't know.

Q. Did Mr. Kangas ever actually give you any

trouble ? Or was it all threats ?

A. Well, it is a question of what you call

trouble. He gave me trouble business-wise.

Q Did he ever carry out his threats?

A. You mean to put us out of the aircraft parts

business ?

Q. Yes.

A. Yes, he attempted to.

Q. Did he ever cause any change in your status,

or try to, to your knowledge?

A. You mean my position?

O Yes

A. That would be very difficnilt for him to do.

Q. Did he ever do it"?

A. I don't know he ever did.

Q. Or tried to?

A. He may have attempted to discredit me with

the Cleveland [829] office.

Q. To your knowledge, did he? A. JNo.
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Q. In these telephone calls that you received
from Mr. Porter did he ever indicate what type of

information he had to give you ?

A. Only that it was something of an extremely
confidential nature, that if I knew about, I would
"be very much concerned with.

Q. Did he never indicate the nature of it, ex-

cept that it was confidential ?

A. That is right.

Q. Did he ever mention anything about the Alli-

ance? A. No, sir.

Q. The Alliance, had it been formed at the time
you came to the plant?

A. Yes, it had been formed, at least I am told so.

Q. It requested bargaining rights shortly after

you arrived? A. That's right.

Mr. Moore : That is all.

Mr. Watkins : Just one or two questions, please.

Redirect Examination

Q. (By Mr. Watkins) Mr. Moore asked you, I

believe, whether or not Mr. Kangas had ever ac-

tually caused you any trouble. Was there any dif-

ficulty you had among the men in the plant [830]

after Mr. Kangas left, as a result of statements he

made? A. Yes, there was.

Q. Of what character?

A. Well, he circulated the riunor that I was
going to discharge at least half of my foremen staff

and possibly 40 or 50 men.

Q. Was there ever any wire received by your
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head office which reflected on the morale of the

people in the plant? A. Yes, sir.

Q. Subsequent to this date?

Mr. Moore: I will object to that and ask the

answer be stricken, unless it is further identified.

Trial Examiner Whittemore: I will sustain the

objection.

Mr. Watkins: May it be put in subject to strike,

Mr. Examiner, because I do hope to have it identi-

fied.

Trial Examiner Whittemore: Well, I will per-

mit you to.

Mr. Watkins: Subject to strike, and I will

stipulate your objection runs to this line.

Q. (By Mr. Watkins) Will you state whether

or not an investigation was made to seek the

sender of that message? A. Yes, sir.

Mr. Watkins: That is all at this time with re-

gard to that. The document I do not have here,

and that ls the reason why I cannot go any further;

but I will refer to it later.

Q. (By Mr. Watkins) Mr. Hileman, you re-

ferred to an incident [831] involving the War Pro-

duction Board, in your office. A. Yes, sir.

Q. Had the War Production Board officials

made a checkup of your concern a short time prior

to this meeting?

A. About six days before that two men from

the War Production Board came out and talked at

length with me and went through the slioi) with me.
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Q. Did they, at that time, make any statements

about how your plant was operating ?

Mr. Moore: I will object to that as immaterial.

Trial Examiner Whittemore: I think the whole

incident is, but since it has got in, finish it up.

The Witness: Yes. We were told if all shops

were running as well as ours was running they

would have no headaches at all. [832]

Redirect Examination

Mr. Watkins : Will you mark this as respondent's

exhibit for identification next in order, please.

(Whereupon, the documents referred to were

marked Respondent's Exhibits 8-A, B, C, 9-A,

B, C, D, 10 and 11 for identification.)

Q. (By Mr. Watkins) Mr. Hileman, I will show

you a document consisting of three pages, marked
for identification as Respondent's Exhibits 8-A, B
and C. Will you examine that and state what it

is as to each page. What is 8-A, then 8-B, then 8-C.

A. Well, 8-A is a list of the types of die steels

that we use in making valves. It also lists the other

purposes to which those steels can be put.

Q. What about 8-B?

A. ^^B" is an inventory of the types of piston

pin steels which we carried in 1939. It shows the

size, progressively, and the amount on hand, and

*'C", I believe, is simply a recap [834] of ^"^B"; I

believe I am right. If I look at this—yes, that's

what it is.

Q. Do you know^ who prepared 8-A, B and C?
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A. Well, 8-A was prepared by Vie Kaiigas ;
8-B

was done by a stenographer, and 8-C might have

been prepared also by Vic, but I am not sure of it.

Q. You are sure, though, 8-A was prepared by

him?

A. Yes, that was one of his duties.

Mr. Moore: May I have the record read as to

8-B?

Trial Examiner Whittemore : Yes.

(The record was read.)

Mr. Watkins: I offer this as Respondent's Ex-

hibit 8 in evidence.

Trial Examiner Whittemore: Any objection?

Mr. Moore: I will object to 8-C, inasmuch as it

has not been identified, to my satisfaction anyway.

Trial Examiner Whittemore : Well, I don't think

it has either. I will, however, ask for what purpose

it is offered.

Mr. Watkins: I would rather, Mr. Examiner,

put in these other exhibits and ask questions about

them, than to disclose the purpose at this particular

time.

Trial Examiner Whittemore: Then I will re-

serve ruling.

Mr. Watkins: All right.

Q. (By Mr. Watkins) I will show you, Mr.

Hileman, Respondent's exhibit for identification,

9-A, B, C and D, and will [835] ask you what those

are.

A Well, those are letters that have to do with

men who were to be laid off in the fall of 1939.
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About that time there was a slackening up of our
activities and I had asked Mr. Kangas to always
notify me in writing as to the men who were being
laid off, simply so that I could keep abreast of how
many men were employed at any given time.

Q. Do you know, of your own knowledge, if

those were prepared by Mr. Victor Kangas?
A. Yes, sir.

Q. Will you examine them and tell me whether
or not you know of your own knowledge Mr.
Kangas wrote the items written on 9-C for identi-

fication, and 9-D for identification, in pencil or
in ink?

A. I wouldn't say on ^^C that Mr. Kangas had
written it. I would definitely say that on ''D'' in
pencil, he had written that.

Mr. Watkins: At this time I will offer Respond-
ent's Exhibit 9-A to D for identification into evi-

dence.

Mr. Moore: I will object at this time that they
are not shown to be relevant to the issues.

Trial Examiner Whittemore: Do you want to

state your purpose at this time ?

Mr. Watkins: No, I would rather, put them all

in, Mr. Examiner, and I assume the Examiner is

going to reserve his [836] ruling on this also?

Trial Examiner Whittemore: I shall, unless I
know what your purpose is.

Mr. Watkins: Yes.

Q. (By Mr. Watkins) I will show you, Mr.
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Hileman, a document marked Respondent's Exhibit

10 for identification, and will ask you to state what

that is and who prepared it, if you know?

A. Yes, I do know. It was prepared and writ-

ten by Victor Kangas. It is a factory routing sheet

for intake valve J-1244. We designate our replace-

ment parts by numbers, and that is one of them,

and he shows the routmg in its proper order here

through to the final operation, and he was the only

man who made out these routing sheets at that

time. . .

Mr. Watkins: I will offer Respondent's Exhibit

10 for identification in evidence at this time, Mr.

Examiner, and state the purpose of offering these

exhibits: And that is, to identify the handwriting

and printing of Victor E. Kangas.

Trial Examiner Whittemore: I suggest first you

remove the document that the witness has already

stated he doesn't find handwi-iting on, or he doesn t

know anything about.

Mr. Watkins: I think perhaps that would make

it easier, Mr. Examiner.

Trial Examiner Whittemore: In the first place,

8-A is the only one which you identified. I think

there was one [837] m 9.

Mr. Watkins: At this time I will withdraw my

offer to put into evidence Respondent's Exhibit

8-B and C, and Respondent's Exhibit 9-A, B and

C, and renew my offer as to Respondent s Exhibi

j^^w marked 8-A for identification, and suggest it

be marked 8; Respondent's Exhibit 9-D for identi-
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fication, and suggest it be marked Respondent's Ex-
hibit 9, and Respondent's Exhibit 10 for identi-

fication.

Trial Examiner Whittemore: Could I see 10
for a moment. I didn't see 10. Do you have any
objection to these, Mr. Moore ?

Mr. Moore: No, no objection.

Trial Examiner Whittemore: All right. The
documents are received.

(Whereupon, the documents referred to were
received in evidence and marked Respondent's
Exhibits 8, 9 and 10.)
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(Thereupon, Respondent's exhibits 8-]^ and

C, and 9-A, B and C were withdrawn.)

Q. (By Mr. Watkins) Mr. Hileman, I will show

you Respondent's Exhibit 11 for identification.

Will you state what that is, please, without read-

ing the contents of it. Just state what it is.

A. ' Yes; that's a wire which was addressed to

Mr. Ray Livingstone at our Cleveland plant. The

wire was filed in Compton, [838] California. Mr.

Livingstone returned the wire to me for my in-

formation.

Q. That is a copy of the wire returned to you

for your information ?

A. That is right. I believe that is the actual

wire.

Q. The original of it? A. Yes.

Mr. Watkins: Mr. Examiner, at this time, and

referring to Respondent's 11 for identification, I

would like to offer in evidence Respondent's Ex-

hibit 2 for identification as being the handwriting

or printing of Mr. Victor Kangas made during this

hearing.

Trial Examiner Whittemore: Is there any ob-

jection?

Mr. Moore: No objection to Exhibit 2.

Trial Examiner Whittemore: All right. Re-

spondent's Exhibit 2 will be received.

(Whereupon, the document heretofore

marked Respondent's Exhibit 2 for identifica-

tion, was received in evidence.)
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Mr. Watkins: I would like now to offer in evi-

dence Respondent's Exhibit 11.

Trial Examiner Whittemore: Any objection?

Mr. Moore: Objected to as to materiality.

Mr. Watkins: I would like to have it under-

stood that I may substitute copies, or photostatic

copies, of any of these [839] documents.

Mr. Moore : No objection to that.

Trial Examiner Whittemore: And I want to

hear some more about this before I rule on it. I

don't see any materiality as yet.

Q. (By Mr. Watkins) All right. Mr. Hileman,

referring to Respondent's Exhibit 11 for identifica-

tion, will you state what you did with respect to

that wire when you received it?

Mr. Moore: I will object to it as being imma-

terial, until it is connected up in some way.

Trial Examiner Whittemore : Let me get at this

:

Is it your plan to attempt, at least, to hook this up

to Kangas?

Mr. Watkins: Yes, show it was sent by Mr.

Kangas.

Trial Examiner Whittemore: To save calling

this witness back, I have no objection. It will be

stricken providing it isn't connected up.

Q. (By Mr. Watkins) Will you state whether

or not you made any investigation to determine who

sent this wire? A. Yes, sir, we did.

Q. Why did you make an investigation about it ?

A. Because it was an obvious attempt to dis-

credit the management of the West Coast plant
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with the Cleveland plant. In other words, we knew

of, or had permitted situations to exist in the plant

which were not conducive of good morale withm

the organization. [840]

Q. Did you make any investigation to ascertam

who sent the telegram?

A. Yes, sir, we did.

Q. Will you state what investigation you made

in that regard?
^ , , .

Trial Examiner AVhittemore: Well, first let us

find out: Did you find out who sent it, to your

satisfaction ?

The Witness: Yes, sir.

Trial Examiner Whittemore: All right.

Mr. Watkins: Has this been admitted, now, Mr.

"FjXriiiiiiiGr •

Trial Examiner Whittemore: No, it hasn't. He

hasn't testified to it as yet. The point is: I am not

interested in any investigation unless it led some-

where.
,

•

,

(By Mr. Watkins) Did you make an m-

vestigation and come to a conclusion as to who sent

fliis wire ^

A. 1 asked Mr. Millman to investigate the thmg

and report back to me.

Q What did he report to you?

1 He reported that he had obtained a copy of

the original wire. I also discussed it with our chief

Engineer, who is in charge of the inspection depart-

Tnt, and who was over the party named m this

wire.
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Q. And did you make any conclusion from that

investigation as to who had sent the wire?

A. Yes, we did.

Q. What was it? [841]

A. We concluded that Vic Kangas had sent it.

Mr. Watkins: Will you mark this as the next

respondent's exhibit?

(Whereupon, the document referred to was
marked Respondent's Exhibit No. 12 for iden-

tification.)

Q. (By Mr. Watkins) I will show you Re-

spondent's Exhibit 12 for identification, and ask you
what that is ?

A. Well, that is a photostatic copy of the origi-

nal wire that was addressed to Mr. Livingstone in

Cleveland.

Q. And you obtained the original wire and had
it photostated, from the Western Union Telegraph
Company? A. Yes, sir.

Mr. Watkins: I offer this, Mr. Examiner, as

Respondent's Exhibit 12 in evidence.

Trial Examiner Whittemore: Any objection?

Mr. Moore: No objection.

Trial Examiner Whittemore: All right. The
document is received.

(Whereupon the document heretofore marked
Respondent's Exhibit No. 12 for identification,

was received in evidence.)
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Mr. Watkins: Has there been a ruling yet on

Respondent's Exhibit 11
'^ This is simply a copy

of the original of 11.

Trial Examiner Whittemore: Well, I will re-

ceive 11 at this time. It is the same thing. I think

that is the only [842] important one. Eleven isn't

particularly important, except to show why he took

certain action.

(Whereupon the document heretofore marked
Respondent's Exhibit 11 for identification, was

received in evidence.)

RESPONDENT'S EXHIBIT No. 11

Western Union Telegram

WU J31 47 NT 10 Extra Compton Calif Jan 7

Thompson Products Co.

Clark Wood RD Attn Ray Livingstone

An employee in our plant Ladean Gregg inspec-

tion department carrying affair Leroy Shadrach

inspection foreman. Causing separation in Shad-

rach family also much criticism in plant pet in dept

dissatisfaction other employees in department Sug-

gest something be done.

Employee and old guard Thompson Products

West Coast Plant 8354 Wilcox Ave Bell California.

8354. Jan. 8 857A

Q. (By Mr. Watkins) Mr. Hileman, in coming
to your conclusion as to your statement that Mr.



1218 National Labor Relations Board

(Testimony of Paul D. Hileman.)

Victor Kangas wrote the wire, did you compare

Respondent's Exhibit 12 with the handwriting

which you had, such as that contained in Respond-

ent's Exhibits 8, 9 and 10?

A. That is right. That, plus the fact that we,

as I started to say, discussed it with our chief engi-

neer and he in turn talked with the man who is

named in the wire, who immediately said that it

was his belief that Vic Kangas had sent that wire

to cause him trouble in the company.

Mr. Watkins : I think that is all.

Mr. Moore : No questions.

Q. (By Trial Examiner Whittemore) This was

after you had already discharged Kangas, wasn't it?

A. That is right.

Q. Was it about six months after that?

A. Is that in January?

Q. 1941.

A. That is right, about six months; about five

months.

Trial Examiner Whittemore: All right. You

are excused. [843] Thank you.

(Witness excused.)

Mr. Watkins : I would like to call Mr. Harris.

Mr. Moore : Before we begin with the testimony

of this witness, may I be excused for about two

minutes ?

Trial Examiner Whittemore: Surely. We will

take a two minute recess.

(A short recess.)
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JOHN L. HARRIS

a witness called by and in behalf of the Respondent,

having been first duly sworn, was examined and
testified as follows

:

Direct Examination

By Mr. Watkins:

Q. Will you give your name to the reporter?

A. John L. Harris.

Q. Will you state your occupation, Mr. Harris ?

A. Examiner of questioned documents.

Q. Will you state very briefly and not to exceed
two minutes your qualifications, your experience?

A. I have been in this work for about 25 years.

I was formerly located in Seattle. I moved to Los
Angeles 7 years ago. I have testified in the Federal
Courts, Superior Courts, Municipal Courts, in most
of the Western States ; in fact, all of them.

Q. Were you requested by someone from the

respondent in this case, Thompson Products, Inc.,

to make an examination of a [844] particular docu-
ment? A. Yes.

Q. Was that document Respondent's Exhibit 12,

which I now show you?

A. Yes, which is a photostat of a telegram.

Q. In connection with that exhibit, did you
examine documents which are now in evidence as

Respondent's Exhibits 8, 9, 10 and Respondent's
Exhibit 2? A. Yes.

Q. Did you come to a conclusion as a result of
that examination as to who wrote Respondent's
Exhibit 12? A. Yes
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Q What is your conchision in that regard?

A My conclusion-I might state my conclusion

is based upon the fact that these various exhibits,

Respondent's Exhibits 8, 9, 10 and 2 were all m

the handwriting of the same person, and m making

a comparison of those four exhibits with Respond-

ent's Exhibit 12, I reached the conclusion that the

same person wrote all of the documents.

Mr. Watkins : That is all.

Mr. Moore: No questions. [845]

Mr. Baldwin: Mr. Examiner, may I put one

witness on the stand?

Trial Examiner Whittemore: Surely, if that is

agreeable to you, Mr. Watkins.

Mr. Watkins : Yes, it is.

SUSAN RICKARDS

called as a witness by and in behalf of the Alliance

having been first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. Baldwin

:

Q. Your full name, please?

A. Susan Rickards.

Q. For whom do you work?

A. I work for the Aerial Corporation.

q. How long have you been there? [846]

A. 1 started to work there the latter part of

November or the first part of December, 1941.
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Q. Do you know Mr. Victor Kangas?

A. Yes, I do.

Q. How long have you known Mr. Kangas?

A. Well, I have been employed by Mr. Kangas
for a period of nine months, I would say, eight and
one-half months. [847]

Mr. Baldwin: She didn't state she worked for

them.

Trial Examiner Whittemore: What anv man
said during the past nine months, what has that got

to do with the issues in this case ?

Mr. Baldwin: I thought it was important for

this reason: That Mr. Kangas has a tendency to,

or at least I gathered, has tendency to ask people

to join organizations.

Trial Examiner Whittemore: This witness says

he didn't ask her. Whatever he may have said has

nothing to do, it seems to me, with the issues in-

volved in this case. Suppose he was a paid organ-

izer for the C. I. O. at the present time? What
difference would that make ?

Mr. Baldwin: It could make this much differ-

ence: That if he has a tendency to meddle in labor's

problems in business, why, he might have done it at

Thompson Products, and he might have bothered

our members at that time. [848]

Mr. Moore: Well, that's what the allegations of

the complaint are.

Mr. Watkins
: It might show bias, also, Mr. Ex-

aminer, very definitely I think.

Trial Examiner Whittemore : I tell you frankly
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I do not consider it material. If you consider it

so_is this going to be very brief?

Mr. Baldwin: I hope to make it just as brief

as possible, sir.

'I^rial Examiner Whittemore: Go ahead. L849J

Q. Was that all there was to the conversation?

A. No, that was not.

Q. What else was said by Mr. Kangas?

A. I got up to leave, and then I said, "Well, if

that's the way it stands, all right."

I got up to leave; as I opened the door to leave

Mr. Kangas told me—this was about three days

before, he stated, "If you want to know what to do

about it, I would go C. I. O., as the shop is gomg

C. I. O.; we know that." That was three days

before the election.

Q. Was that all the conversation you had with

Mr. Kangas at that time?

A. He did state the fact he thought the C. I. O.

was a far better union. [850]

Q. He did say that to you?

A. Yes, he did. [851]

Trial Examiner Whittemore: Take your time

and answer the questions to the best of your ability

and then you won't have to change your answers.

Did he suggest it?

The Witness: Yes. He suggested I join the

C. I. O.

Trial Examiner Whittemore: When?

The Witness: It was about three days previous

to the election.
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Trial Examiner Whittemore: This is the same

occasion you have testified about?

The Witness : Yes, sir.

Trial Examiner Whittemore: He asked you if

there was [855] any other time.

The Witness: No, there wasn^t any other time

in particular.

Trial Examiner Whittemore: All right, then,

that is the answer to your question.

Q. (By Mr. Baldwin) What did Mr. Kangas
say to you, his exact words?

A. You mean previous to three days before the

election ?

Q. Just his words.

A. As I got up ready to leave he called me back

and he stated the fact that the C. I. O. would be

going into the shop, and that it was a far better

union to go into, that they were going to get it. In
other words, he gave me the choice, if I wanted to

be on the winning side, he gave me an idea of what
to do about it.

Mr. Baldwin: That is all.

The Witness: And it was a far better union,

to his estimate. [856]

Trial Examiner Whittemore: This seems to be

an academic discussion. If there is any question in

your mind that you have not been permitted to

answer questions fairly, I want to know about it.

But let's not enter into an academic discussion.

The Witness : The point was to prove Mr. Kan-
gas had authority, and he did speak to other em-
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ployees as to how he believed, and how things

should be run. There aren't the questions asked

iiie where I can give an answer. After nil, this was

no frameup. The matter was put up there for

me to answer questions the way he wanted me to,

and I thought to answer that way of "no" was

wrong. If I would be permitted to tell my story,

how this happened when the union first came into

the Aerial Corporation, I think it would have a lot

more bearing on the case.

Trial Examiner Whittemore: On what easel

The Witness: On how Mr. Kangas does go

around and speak his viewpoint and feels people

should be made to believe in his viewpoint. [858]

Q. Now, let us not go into that. That would

be a long discussion.

A. Can we go into that long discussion ? I think

each person, you should take as an individual;

you can't just take a whole group of people and

put them together and pass on the same thing; each

have different stories, perhaps it is the same thing

in the long run, but each stated it in different words.

They were all converted to C. I. O.

I know the girls in that group, some of them

were not going to go union at all. I was absent one

day from work and when I returned I was asked

if I had joined up with the union. I said, "No, I

haven't. What have you girls done?" [860]

They said, "We have joined."

I said, "What brought that on?"
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They said, ''Well, we were handed cards, and
Mr. Kangas said it was perfectly all right for us

to go C. I. O. ; and if he was good enough to light

for us the least we could do was to do what he

wanted to us to do."

Q. This was at the Aerial Corporation ?

A. Yes.

Q. Have you made your full statement ?

A. Yes, I have. [861]

The Witness: Well, so far as that goes, so far

as the Aerial Corporation, most naturally, they are

out of this. But I do know, so far as Mr. Kangas
is concerned he has done it, so far as that goes,

talked for the C. I. O., knowing how the circum-
stances were down at the shop. It's a very small
shop employing about 50 to 60 employees, I believe,

and it is not a very large shop. We do talk and
get acquainted with one another.

Mr. Moore : I now object.

Trial Examiner Whittemore: Let her finish.

Will you [863] please make it brief?

The Witness: The fact is that I do happen to

know for a fact that that shop was going
A. F. of L. because it seems like most of the men
were going in that.

I was presented with a button. Of course, I am
neither. I was neutral to the whole thing, and 1
was presented with the button by one C. I. O. man,
which I returned, stating I had not quite decided
what to do.
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Mr Kangas had passed out the cards, and the

girls signed them against their own better judg-

ment, which I know that is a fact, because when

they had the impression one man was helpmg them

out, they thought that they shoukl, in return, do all

they possibly could for him.

He has a very nice way of presenting himself,

when it comes to the employees; and that was mis-

representation, because you talk to one, and they

tell you to do as you please; and that was some-

thing Mr. Kangas or any of the other officials m

there had no right to say or quote, what they

thought of either union. They should not have

showed any partiality to either one. And Mr. Kan-

gas has showed partiality to the C. I. O.. and he

has turned the employees to the C. I. O., making

him think he was with them 100 per cent.

And Mr Kangas walked out on those boys before

the whole thing was settled, which should not have

been done, to my estimation. He should have finished

the whole thing through, [864] nnd he did leave

those boys, just like he said, "Well, boys I have

got it started; now, you fight it out yourself. And

that was not right nor was it fair.

I am not (contending for anyone, or against, m.

Victor Kangas, so far as any personal reasons are

concerned, but you wanted to find out how he was

in the habit of working out these thmgs, and that

is the way he worked it out, through misrepresen-

tation. [865]
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RAYMOND S. LIVINGSTONE

called as a witness by and in behalf of the Respond-
ent, having been first duly sworn, was examined and
testified as follows: [866]

Direct Examination

Q. (By Mr. Watkins) Will you give your full

name to the reporter.

A. Raymond S. Livingstone.

Q. Mr. Livingstone, will you state what your
connection with Thompson Products is?

A. I am director of personnel.

Q. You are located where?
A. My office is in Cleveland, Ohio.

Q. How long have you occupied that office?

A. Since 1937.

Q. What part of 1937?

A. Since about March of 1937.

Q. Did you make a visit to what is now the
West Coast Division of Thompson Products, Inc.,
in the year 1937? A. I did.

Q. Can you state when that was?
A. My first visit was the early part of June

1937.

Q. What was the purpose of your visit?
A. That was because there had been charges

made against the company by the C. I. O. that two
men had been discriminatorily discharged.

Q. And while you were out here on that visit
did you investigate those charges?
A. I did. [867]
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Mr. Moore: I will object to it as immaterial, and

I will ask that the answer be stricken.

Trial Examiner Whittemore: Well, I don't

know the purpose. You merely want to identify

why he came out"?

Mr. Watkins: Yes. That is all it has to do

with it.

Trial Examiner Whittemore : Suppose you with-

draw your question as to whether or not he inves-

tigated it.

Mr. Watkins: All right. I vdW withdraw the

question. No, Mr. Examiner, I will take that back.

I would rather have the question in, because I have

asked the purpose of his visit and if he did come

out here and investigated it, it is pertinent to the

case.

The Witness: I might say that wasn't the only

reason I came out here. There was a secondary

reason in connection with it.

Q. (By Mr. Watkins) Will you state what the

other reasons were you came out on your first

visit! „ ,,

A Mr. Klegg, executive vice-president ot the

organization, asked me, also, to check into condi-

tions in the T)lant, from the entire standpomt ot

personnel administration.

Q. About when did the company acquire the

West Coast plant?

A. I believe a month or two before my trip.

Q. While you were out on this first visit did
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you have any discussions with the personnel in this

division? A. Yes, sir. [868]

Q. Will you state briefly what talks you had
wdth the personnel.

A. I had talks with the entire administrative

organization and also with many of the fellows in

the plant. I talked with Mr. Dachtler, who was
then the acting manager of the plant. I met Mr.
Clark, who was the factory manager. I met Mr.
Kangas, who was termed, I think, foreman, or on
some occasions acting assistant works manager, or

something of that nature. I met Alex Robb, the

engineer, and Max Rogers; a number of people.

Q. Did you talk to some of the men during this

time, also? A. Yes, I did.

Q. In connection with that, what did you find

out, just briefly, as to the conditions which existed
at this time among the workmen?

A. They were very unsettled and there was
much dissatisfaction and nervousness.

Q. Did any of the men make any statements to
you about their attitude in that regard?
A. Yes. A number of men asked me what we

were going to do with the company, whether we
intended to continue operating it, or whether it was
going to be closed down. There was some ques-
tions asked me about wages.

Q. What did you state about closing down the
plant ?

A. T told them that there was no intention on
our part of [869] closing down the plant.
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Q. Did you have a conversation, did you say,

with Mr. Victor Kangas at this time?

A. Yes, I did.

Q. Did you have more than one conversation

with him?

A Yes, I had several, on that first trip.

Q Can vou state, as nearly as you can recall,

specific conversations with Mr. Kangas. When

thev occurred and where?

A No, I can't fix the times. There were sev-

eral conversations in a four or five day period.

Q. Were there any discussions of unions m any

wav with Mr. Kangas, in these conversations?

A. Yes. At the time I was getting the story

from him as to why these two men had been dis-

charged, I asked him what the union situation was

in the plant.

Q What did he tell you?

A. He said it was mostly C.I.O., the,-e were

manv C.I.O. people.

q' Did he state any percentage figure of any

kind« A. I can't recall he did.

Q On your second visit to the plant, you made

a second visit to the plant after that, did you not?

A. r did.

Q. Can you state when you arrived m Los

Angeles on your second visit? [870]

A. Yes, I arrived on the morning of July 23rd.

Q. Of 1937? A. 1937, yes.

Q. Whiit was the purpose of your second visit?

A To install a complete personnel system in
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the plant, and also probably to aid in the introduc-

tion of a wage incentive system that was being put
in at that time.

Q. Did you extend your visit after you got here
to a longer period than you had originally antici-

pated? A. Yes, I did.

Q. Why was that ?

A. I originally planned to stay only five or six

days. Then, Mr. Klegg, the executive vice-presi-

dent, phoned me that he was coming out, and that
Paul Hileman was going to be appointed manager
of the plant. Mr. Klegg wanted me to stay and
help Paul with this wage incentive system and gen-
erally guide him, as I was familiar with many of
the people in the plant and Paul was a stranger
to the company.

Q. Did you have any meetings on this second
visit with Mr. Charles Rogers, who was then the
chief organizer for the C. I. O. at the plant?

A. I did.

Q. Where did such a visit take place ?

A. At the Jonathan Club.

Q. When? [871]

A. As I recall it, that was sometime during the
week, or the Monday following my arrival in town.

Q. Will you state who was present at the meet-
ing with Mr. Rogers.

A. Mr. Hileman and myself.

Q. Will you state what was said by each of you
at that meeting?

A. Mr. Rogers had phoned me at the plant and
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said he wanted to meet with me and discuss the

Jadson situation. I said all right, and I agreed to

meet him down at the Jonathan Club.

Mr. Hileman went down with me, and he was

sitting in the lobby there; he was the only man

waiting. We went upstairs and had lunch. Dur-

ing lunch he, too, inquired as to what we were go-

ing to do with the plant, whether we were gomg to

close it up or continue operating it. He asked

something about our wages, what was our wage

level there. He asked about the independent union

that had started just about that time, and what I

knew about it, and whether we had done anything

about it. I said we hadn't.

He said, "I am investigating that now," and he

said, "If T find out that everything is all right, you

are never going to hear any more from me. I am

convinced you people are honest and sincere in

what you are going to do in this plant." [872]

"But," he said, "if I find out it is not as you tell

me it is, then you are going to hear more from me."

Q. Was that the end of your conversation with

Mr. Rogers'?
^

A. That was the end of it, altliough I did get

a v^ry nice letter from him saying he enjoyed the

meeting and enjoyed dinner and hoping to see me

again sometime.

Q. Mr. Livingstone, you have heard some testi-

mony here with respect to a meeting at Unek'

Gabriel's cabin, T believe it was called?

A. Yes, sir.
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Q. Do you remember about the meeting?

A. Yes, sir.

Q. Do you remember why it was held'?

A. Yes, sir.

Q. Why was it held?

A. Well, the best way to explain it is this: The
independent union was going to have a meeting;
either Vic Kangas or Lyman Hodges came in to

Mr. Dachtier's office while I was there and said that

a couple of the foremen had asked whether they
should go to the independent union meeting. And
both Dachtler and I told either Hodges or Kangas,
whoever it was, ^^Lord, no," they were supposed
to stay away.

After whoever we were talking to left the office,

and it is not clear in my mind, I said to Mr. Dacht-
ler that we ought to get the foremen together and
bring them up to date [873] on this situation, what
was going on in the plant, or what we intended to
do, and warn them specifically to keep out of the
picture.

Mr. Moore: I will object to this narrative form
of testimony.

The Witness: Well, that's what I told him.
Mr. Moore: I don't doubt that, Mr. Living-

stone. However, we should have this in question
and answer form in order that we may interpose
an objection, if something material comes up.

Trial Examiner Whittemore: I will permit it.

I will overrule your objection. He has simply tes-
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tified to what he and Dachtler were talking about.

Mr Watkins: And the why of the meeting.

Trial Examiner Whittemore: The why of the

meeting, he hasn't got to the meeting yet.

Mr. Watkins: No, I haven't asked him about it.

Q. (By Mr. Watkins) Was that substantially

the reason for the meeting?

A. Those were the circmnstances leading up to

the meeting.

Q Yes. How was the meeting arranged?

\ Then, I believe Dachtler called in Hodges and

asked Hodges where would be a place convenient to

the plant to have a meeting. I think there was

some mention on my part of having it downtown,

but someone suggested it would be [874] better

to have it out near the plant. Hodges, as I recall,

said that Uncle Gabriel's was close by, and you

could get good food, and that would be the place

to "*o

s'o Dachtler told him to check with the foremen

and find out when a convenient time would be.

Q. Was this to be a meeting only of supervisors ?

A. Just supervisors, yes.

Q. When was this meeting held?

A I don't know exactly when it was held, but

it was sometime near the latter part of that week.

Q. Of which week is that?

A Well, T arrived on July 23rd, and it was

sometim<> during the end of the following week.

T,robably on a Thursday or Friday ;
I am not quite
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sure. 1 am not sure at al] of the date, but I know
it was during that week and towards the end.

Q. Then you did have a meeting?

A. We had a meeting, yes.

Q. Was there any particular speaker? Any
formality to it?

A. No, there wasn't; it wasn't that kind of a

meeting.

Q. Can you state briefly what was said at this

meeting by you and by the others?

A. Well, it was a very informal meeting, and 1

think Mr. Dachtler led off by saying that we had
called the boys together to specifically explain why
they weren't to take any part in guiding or directing
this independent union that had started. [875]
Then he asked me if I would tell them something

about the Wagner Act, which I did. I told them
the employees had a right to organize. I said they
should be very careful about this matter, because
as I understood it, there had been A. P. of L. and
C. I. O. interested in the plant at that time, in fact
I—no. Then we got that part of it out of the way.
Then some of them asked me how we bargained

in Cleveland and in Detroit. I told them that in
Detroit we had relationship with the C. I. O. We
had signed the first sole bargaining contract in the
history of the automotive industry with the C. I. O.
in Detroit. I told them we had just had one head-
ache after another with the C. I. O. after signing
the contract, which was considered to be a model
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contract, we had had three sitdown strikes in three

months.

Then I told them in Cleveland we had an inde-

pendent union, and I told them our relationships

had been satisfactory with that. Then, other

points that I made were, that regardless of what

organization represents the fellows, they are still

our own fellows, it is still the same company, and

we should treat everybody fairly, settle grievances

promptly, because major matters grow out of little

things that aren't settled on time; and there was

just so much the company could give.

Q. Was anything said in this meeting about

moving the plant back to Cleveland or closing the

plant out here in case the [876] A. F. of L. or C. I.

O. got in!

A. No. In fact, there was no discussion of that

type at all.

Q. After that meeting did you have any meet-

ing with Victor Kangas in which there was any

conversation about his obtaining a trusted em-

ployee to form an independent?

A. Absolutely not. In fact, 1 warned every-

body at that meeting, at the conclusion as well as

at the start, that they were to strictly keep liands

out of the union meeting—union matters, and T

also explained to them about discharging jieople.

T talked to them about the Blankenship case, and

the Macintosh case, explaining the necessity for

records

Q. When you refer to the two cases, one of



vs. Tlwmpsmi Products, Inc. 1237

(Testimony of Raynioiid S. Livingstone.)

which was tJie Macintosh, you mean the discharge

cases about which charges were brought in the Na-

tional Labor Relations Board?

A. That is right, yes.

Q. Mr. Livingstone, referring now to a period

during the second meeting, did you have a meeting

with Mr. Lewis Porter at the Jonathan Club?
A. I did. You mean during my second visit?

Q. Yes. I said the second meeting; I meant
the second visit. Will you state how that meeting
came about. A. Yes, sir.

Q. All right.

A. On Saturday morning after I had arrived

Q. This was the day after you arrived? [877]
A. Yes, sir. I arrived on a Friday morning and

I didn't go into the plant at all that day. I went
out to the plant, but not in it; and the following
morning I walked out through the shop just to look
around, and I ^dsited with six or seven people. And
after I got back in the office, in Dachtler's office,

and Dachtler was there, Vic Kangas came in, and
said, ^'Lou Porter wants to talk to you again."

I said, ''Who is Lou Porter?"
He said, ''Well, you were just talking to him

out there in the shop."

I said—this isn't the exact conversation, but it

went approximately like this: I said, "I talked
to several of them," and I just didn't know who
Lou Porter was.

''Well," he said, "He was the old man who runs
the roll straightener down there."
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I said, ''Oh, yes; I remember him.'^ And I told

him to come in.

Vic smiled and he said, "I don't think he will;

he's sort of a funny fellow and he always thinks

people are watching him."

I said, ''Tell him to come out here." Vic says,

''All right. I will see."

He left the office and went into the shop and he

came back four or five minutes later and said, no,

he wouldn't come in, but he said he would like to

meet you outside the [878] plant. And he said,

could he drop downtown and see you where you

are staying.

T said, "Okeh. I think so."

And Vic said, "It's worthwhile talking to him."

Q. Did he at that time discuss Porter to you

in any way other than what you have already

stated?

A. He did say Porter tells many things about

the shop.

Q. Go ahead. Did Mr. Porter telephone you

before he came down to the Jonathan Club?

A. No.

Q. What was the first you knew about his being

at the Jonathan Club?

A. Well, the phone rang and the captain in the

lobby said a Mr. Porter was there to see me.

Q. Did Mr. Porter then have a visit with you at

that time? A. Yes, he did.

Q. Where did that take place?

A. TTp in my room.

i
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Q. Do you remember who was present?

A. I heard it testified that Mr. Dachtler was
there, but I just have no recollection at all about

Mr. Dachtler 's being there. In fact, I would be

almost sure he wasn't there, because Porter was
the kind of a fellow if anyone else was around he
just wouldn't talk.

Q. What was said by each of you at this meet-
ing? [879]

A. It started off this way: Porter said, ''I saw
you in the shop this morning and," he said, ''I

like your looks.'' He said, ''I think you do busi-

ness okeh."

This isn't the exact conversation, but this is the

substance of it, and this is what it all meant.
He said, ''You know, the C. I. O. is trying to get

in your plant out there."

And I said, ''Yes. I have been advised that
they were."

He said, "Well, I don't want to see this com-
pany get in any trouble. I have been there a couple
of years now and they have always treated me well,"
and he said, "T don't want to see you get in any
trouble."

He said, "I will be glad to go to union meetings
for you and I will keep you advised as to how it

is going along and maybe I can steer it a little bit
so there won't be any trouble."

Q. Did he say anything about Kangas at all in
connection with this statement? A. No, sir.

Q. Go ahead.
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A. Then he continued along that line. Well,

I stated to him rather gently and kindly: ^'Mr.

Porter, we are really not interested in that sort

of thing." I told him that arrangements of that

nature generally resulted in trouble, and I just

didn't want him to do anything like that. I said,

[880] '^ Everything we are trying to do in this com-

panv is the right thing, and I think we have got

some good, level headed fellows out there, and they

will recognize the right thing when they see it."

Then he asked me what we were going to do in

this plant. He said, ''Are you fellows going to

close it up and fire a lot of people?"

I told him no, we had no intention of closing the

plant. That we didn't buy plants to close them

up. Tluit we hoped t(^ havc^ a West Coast Divi-

sion.

He talked to me about wages being low and that

some of the fellows there thought they ought to

have vacations. He said there was favoritism in

the shop and the wrong people were promoted at

different times, and generally along that line. T

aiiswcned most of the things he talked to me about,

and T told him our feeling about them.

The meeting wound up this way: He said he

enjoyed the visit, that he had had a fine talk, and

he said: ''Would you be willing to talk to some

of the fellows in the shop if they come in?"

And I said, "Well, we are willing to talk to any-

body." And we said goodnight, he said he had

c:ot to be on his way, and he left.
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Q. Did you at any time in that meeting or in

any other meeting make any promise to Mr. Porter

of any vacation? [881]

A. Absokitely there was no discussion of that

type, of any nature at all.

Q. Or any money of any character?

A. No, sir.

Q. Or any lifetime job for better salary or any-

thing of that kind? A. Absolutely not.

Q. Never at that time or any other time. Is

that correct? A. That is right.

Q. Did you ever give any paper to Mr. Porter?
A. Absolutely not.

Q. You heard Mr. Porter's testimony about
your handing him a paper at his machine?

A. I did.

Q. Did you do what he said you did?

A. No, sir; that never happened.

Q. Did you have a second meeting at the Jona-
than Club with Mr. Porter?

A. I heard that testimony too, and I have abso-

lutely no recollection of any second meeting. In
fact, I can't think of a single reason why there

would be a second meeting.

Q. You don't remember Mr. Porter contacting

you again about a further meeting?

A. No, sir.

Q. Are you in a position to testify whether or
not you did [882] say anything to either Mr. Porter
or Mr. Kangas about doing a bang up job, or what-
ever it was they said you said?
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A. Those things were just never said.

Q. But you don't recall whether or not you had

more than one meeting with Mr. Porter?

A. I don't remember ever having more than

one meeting at the Jonathan Club. On this Satur-

day night I am quite positive it was with Mr.

Porter. I saw him after, in the shop, in 1939, and

later, but that's the only meeting I ever had with

him.

Q. Mr. Livingstone, I believe you heard Mr.

Victor Kangas testify about a telephone call that

he made to you on or about 7:00 o'clock some eve-

ning? A. Yes, sir.

Q. In connection with that call you gave him

some kind of data to put on cards. Did you ever

have such a conversation as that with Mr. Kangas?

A. That conversation just never happened.

Q. Did you ever give any instructions of any

kind to Mr. Kangas about organizing an independ-

ent union?

A. No, sir. I told him to keep his hands out

of it.

Q. Did you ever make any statement to Mr,

Kangas about beating any C.I.O. meeting or beat-

ing the boys to the punch on the C. I. O. meeting,

or anything of that kind?

A. No, sir. I have no recollection of any C. I.

O. meeting being held at that time. [883]

Q. Did you at any time make any promise of

any reward of any character to Mr. Kangas in

connection with anything he might do about union

affairs in the plant? A. Absolutely not.

I
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Q. Or union affairs concerning the plant?

A. Right.

Q. Did you ever make any suggestion for a

name in this plant, Jadson? A. No.

Q. Mr. Livingstone, directing your attention to

a meeting which was held with management by a

group of men, sometime in the latter part of July

of 1937, do you recall a meeting where a group of

men from the plant came in to see the manage-

ment ? A. Yes, sir.

Q. Do you recall when you had the first knowl-

edge of any desire on the part of those men to

call upon the management? A. Yes, sir.

Q. When was that?

A. It was sometime in the morning; I was in

Mr. Dachtler's office, and either Vic Kangas or Ly-

man Hodges came in and said some of the boys in

the plant wanted to talk to us.

Q. What did you say then?

A. I asked Mr. Dachtler what about it. He said

:

''Do you think we ought to talk to them?" [884]

And I said, ''Sure; see what they want."

Q. Did anyone suggest any particular time for

the meeting?

A. I told either Vic or Lyman, I don't remem-

ber who it was, I think it w^as Vic, to tell the boys

to come in after quitting time.

Q. Who was present from management at this

meeting which was held with the men?

A. Mr, Dachtler and myself.

Q. Was Mr. Kangas there? A. No, sir.
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Q. How many men were there from the plant,

would you say, at that meeting?

A. I would say there were 18 to 20.

Q. Did anyone act as leader, particularly, m

that group?

A. No. There was just a general discussion.

Q. Can you state what any of the men said to

you when they first came in, so that you knew what

thev were in there for ?

A Well, the door had just about been closed

when one of them said, "We're in here to find out

if you will recognize an independent union."

Q. Was there any discussion during the time

they were in—strike that.

How long were the men in there, would you say?

A. 1 don't think they were in there over eight

or ten minutes.

Q. Was there more than one man that talked

in this meeting [885] from the group?

A. Yes, sir.

Q Were there any other matters discussed by

the men or questions raised by the men other than

the question of an independent union?

A After we had answered that first question,

that seemed to be all they wanted to know.
_

Mr Moore: I object to the form of this te^ti-

monv This is a rather important matter, and i

think in this particular instance we ought to get

what was said. ^ .„ .
• ii,„

Trial Examiner Whittemore: T will sustain th<

objection.
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Mr. Watkins: All right.

Q. (By Mr. Watkins) : Will you state, Mr. Liv-

ingstone, anything that was said by any of the men
in addition to this request for recognition if they

formed an independent union?

A. I can't recall anything specifically, except

that in effect some of the men said, *^We do want

to talk to you about wages, and we do want to talk

to you about some other things here in the com-

pany.''

Q. Did you ever talk with Mr. Kangas, subse-

quent to this meeting, about it?

A. About what?

Q. About the meeting. A. I did.

Q. How soon after the meeting did that con-

versation take [886] place?

A. About ten minutes after the boys had left the

office Kangas came in. Dachtler asked him where he

had been. Dachtler was rather provoked because

Kangas hadn't been in the meeting.

Q. What did Kangas say?

A. Kangas said he had some things out in the

shop he had to do, I believe getting a second shift

started, and then he said he wanted to talk with

the boys after they came out of the meeting.

Q. Were there any cards of any kind presented

by this group of men to the management after this

first meeting? A. No, sir.

Mr. Watkins : Will you mark this next in order,

please.
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(Whereupon, the document referred to was

marked Respondent's Exhibit No. 13 for iden-

tification.)

Q. (By Mr. Watkins) : I show you, Mr. Liv-

ingstone, the document which has now been marked

for identification as Respondent's Exhibit 13, and

ask you what that is.

K. That is a memorandum of the meeting I have

just referred to when the 18 or 20 fellows came

in the office, which I dictated right after the meet-

ing.

Q. I see.

Mr. Watkins: I offer this in evidence, Mr. Ex-

aminer, as Respondent's next in order. [887]

Trial Examiner Whittemore: Have you any ob-

jection"?

Mr. Moore: I will object on the groimd there is

not sufficient foundation laid, anything for the rec-

ord, as to that.

Trial Examiner Whittemore: If you want to ask

questions on voir dire, go ahead. If you doubt the

foundation, I am sure Mr. Watkins will not have

any objection.

Voir Dire Examination

T?v Mr. Moore:

Q. Are you testifying from your memory, now,

that those are the minutes you dictated?

A. Yes.

Q Did vou sign the original of those*

A. No, sir, there was never any signature put
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on them; it was just a memorandum to keep for the

future.

Mr. Watkins: Mr. Moore, may I interrupt long

enough to say that this is like the other minutes

we put in; they are a copy of the original docu-

ment which is on file. Mr. Millman did assure me
of that, and I think that is an exact copy.

Mr. Moore: Yes. The others, of course, were

signed.

Mr. Watkins: That was a little different thing.

Those were both—meetings in which they both par-

ticipated.

Trial Examiner Whittemore: Have you a 1937

calendar?

Mr. Watkins: No, I haven't; mine goes back to

1938 is all.

Trial Examiner Whittemore: Do you have one,

Mr. Moore? [888]

Mr. Moore : Well, the 1943 calendar is the same,

•so far as the days of the month are concerned.

Mr. Watkins: You are just examining him on

voir dire, are you? Of course, I have some more

questions I want to ask him.

Q. (By Mr. Moore) : Where have these minutes

been since you dictated them?

A. I don't know. I had a copy in Cleveland,

ever since I returned.

Q. Was this copy made from records here?

A. I don't know where that copy came from.

Q. But you read this over and you will say
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from your memory as it presently is that that's

what you dictated?

A.
'

There is one difference between this and the

original. In the original this word is "distribute,"

a new word, I guess, to the girl I dictated to, and

here it is "contribute." That is the right ^ word,

but in the original the word was "distribute."

Mr. Watkins: Mr. Hileman advises me there

weren't any of those signed until they had the joint

meeting.

Mr. Moore: I will object to it on the lack of

foundation.

Q. (By Trial Examiner Whittemore) :
When

did you make this"?

A. Right after the meeting.

Q. The same day? A. Yes, sir. [889]

Q. I may be in error, but it is my recollection

all^the witnesses up to this document testified that

meeting was held on the 27th. This is dated the

26th. Isn't that your recollection?

Mr. Watkins: T think a good many of them

have.

Trial Examiner Whittemore : T don't recall any-

one else testifying it was on a Monday. July 26th,

the date of this, was Monday.

Mr Watkins: I think, Mr. Examiner, there has

been no great certainty as to the exact date of the

meeting, except by Mr. Porter or Mr. Kangas.

Tiial Examiner Whittemore: Ts the origmnl of

tliis here?
.

Mr. Watkins: No, but we can have it here.
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Trial Examiner Whittemore: i would like to

see it.

Mr. Watkins: All right.

The Witness: May I be excused for a moment,
Mr. Examiner?

Trial Examiner Whittemore: Yes.

(The witness leaves the stand.)

Mr. Watkins: Mr. Baldwin tells me he has a

duplicate of it in his minutes, Mr. Examiner. May
we go off the record?

Trial Examiner Whittemore: Surely. Off the

record.

(A discussion off the record.)

Trial Examiner Whittemore: On the record.

Mr. Watkins : What does the Examiner wish to

do? To reserve ruling on that until the original

comes up here? [890] I haven't tried to examine

the copy.

Trial Examiner Whittemore: I will receive it

in evidence, but I assure you now that until there

is some further explanation of it here I am not

x^ertain I shall accept this as proof on which you

should rely that this meeting occurred July 26th,

or that this is a correct set of minutes, or what-

ever they are called. ''Minutes" here. I don't know
of any minutes. This group of employees came in.

I don't know what it is all about, but I will per-

mit it to be received. This witness says this is what

he dictated, wdth the exception of one word.

The Witness: I said one word had been mis-

printed by the stenographer.
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Trial Examiner Whittemore: This is the only

document I am concerned with. I haven't seen the

original. You said one word was changed in the

original.

The Witness: Yes, that was right. The original

is wrong.

Mr Watkins: Mr. Examiner, I think under the

circumstances, with Mr. Baldwin's permission, I

would like to also introduce the copy of these min-

utes. I assume the copy is one that was in the files

of the Alliance.

Trial Examiner Whittemore: How did they get

in the Alliance's files'?

Mr. Watkins: I don't know that. Mr. Baldwm

can answer that. [891]

Mr Baldwin: I don't know how they got there.

I know they have always been there, because I

looked over the minutes previously.

Trial Examiner Whittemore: You mean, so far

as you know, they were in there when you took

over as president?

Mr. Baldwin: Yes, sir.

Trial Examiner Whittemore: You took over as

president long after this.

Mr. Baldwin: That is right; but T mean, smce

the time, I am pretty sure the mimites were m there,

so T think Mr. Bebb could-well, of course that s

another story. I believe he could tell us the facts.

Trial Examiner Whittemore: You don t know

anything about them except they were in there

when you took over?
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Mr. Baldwin: I can vouch for the fact that

they were in our set of minutes from the time I
was president.

Trial Examiner Whittemore: I don't think that

would help a great deal.

Mr. Moore: They are not exact copies in that

they don't have a date at the top, the way the

copy in evidence has.

Trial Examiner Whittemore: Is that right, Mr.
Watkins ?

Mr. Watkins: I hadn't compared them at all,

Mr. Examiner. I know nothing about this.

Trial Examiner Whittemore : I understood your
statement to be they had a copy of this. [892]
Mr. Watkins: The record is clear, Mr. Exami-

ner. I think you misunderstood me.

Trial Examiner Whittemore: That is very pos-

sible.

Mr. Watkins : They had just told me they had a

copy of this and I had not compared it at all.

Trial Examiner Whittemore : Suppose you com-
pare the two. Perhaps you and Mr. Moore can

do that together.

Mr. Watkins: This is a copy, Mr. Examiner,

except for the date at the top; there is no date

at the top.

Mr. Moore : It is in the same words. It very ob-

viously is not an impression copy.

Mr. Watkins: No. I would like to offer this,

also, in evidence at the same time, if you have no
objection, Mr. Baldwin.
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Mr. Baldwin: If it will help to clarify it I have

no objection.

Mr. Watkins: May this be marked as Respond-

ent's Exhibit 14.

(Whereupon, the document referred to was

marked Respondent's Exhibit No. 14 for iden-

tification.)

Mr Watkins: Is there any objection to that?

Mr Moore: Yes. I will object on the same

ground, as there is no showing where those min-

utes came from except they were among records

which Mr. Baldwin took over in 1941, the latter

part of 1941. They are unsigned. [893]

Trial Examiner Whittemore : You do not offer

them for any more than that, do youl

Mr Watkins: No, that is all.

Trial Examiner Whittemore: Well, I will re-

(Whereupon, the document heretofore

marked Respondent's Exhibit No. 14 for iden-

tification, was received in evidence.)

RESPONDENT'S EXHIBIT No. 14

Minutes of a meeting held between a group of

employees and the Management of the Jadson Mo-

tor Products Company. On the morning of July

f ^TY.rilAVPPS of Jadson Motor
26, 1937 a group of employees .J

a

Products Company asked for a meetmg with tne
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Management which was held in Mr. IJachtler's

office in the afternoon of this same day.

This committee stated that they were forming
an independent union to represent them in their

collective bargaining under the terms of the Wag-
ner Act. The Management stated that under the
terms of the Wagner Act they could not interfere

with the formation or administration of any labor

organizations or contribute financial support to it.

The Committee stated that they understood such
to be the case but were making their statement be-

cause they wanted to confer with the Manage-
ment during working hours. They also stated what
their demands would be in regards to wages, hours,

and working conditions.

The Management stated that when their organi-

zation could show a majority of signatures of en^-

ployees in the company, they would be in a posi-

tion to negotiate with the, also that solicitation of

members must be done outside of the plant and
not during working hours. The committee then

stated that when they had a majority of employees
in their independent union, they would again ask
for a meeting with the Management. The Man-
agement replied they would be willing and ready
to confer with their representatives at any time.

There being no further business the meeting
was adjourned.

Trial Examiner Whittemore: T want to see the

original of 13 before I admit 13. I will hold that.
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It is my imderstanding you have sent for the orig-

inal.

Mr. Watkins : That is correct.

Trial Examiner Whittemore: So that we can

compare the two.

Mr. Watkins: Yes.

Direct Examination

(Continued)

By Mr. Watkins:

Q Mr Livingstone, were you present at a meet-

ing in which the Alliance, or independent union,

came in and asked that it be recognized as the bar-

o-aininff agent? A. Yes, sir.

T Can you state whether or not at that time

any check was made of any signatures on applica-

tions which the Alliance submitted to the company .

A. Yes, sir.

Q. Who made the check?

A I did, with Lyman Hodges. [894]

o' What did you do in connection with it?

A Well, we looked at each of the cards that

had been submitted by the Alliance.

Q. They are cards which were submitted at that

'^r Right. Then I asked Lyman about each

nam'e whether ho worked for the company We

r Iscertained the number of eligible .nph,ye.

that were on the payroll at that
^J"^^" J^^^ ^

lumber of cards that were -^-fd we found tha

the Alliance had a good majority. And. also,
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constitution, with a number of names on it, was
shown to us. We looked at those names.

Q. Your check was made against cards that

were shown to you? A. Yes.

Q. I show you Board's Exhibit 6 and will ask

you whether or not you can recall that card as being

the type of card, or the card being the card that was
used when you made the check?

A. I can't remember definitely whether it was
the card or whether it was not. It could have been

and it could not have been.

Mr. Watkins: You may cross examine.

Mr. Moore: May we take a few^ minutes recess?

Trial Examiner Whittemore: Very well, if you
wish. We will take two or three minutes recess. We
just had one, you know. [895]

Mr. Moore: May we take another at this time?

(A short recess.)

Trial Examiner Whittemore: Proceed.

Cross Examination

By Mr. Moore:

Q. Mr. Livingstone, I show you Board's Ex-

hibit 15 and I will ask you if Thompson Products,

Inc., involved in the case in w^hich that is the de-

cision and order is the same as this respondent?

A. Yes, sir.

Q. Did you testify when the hearing was held

in this matter? A. Yes, I did.

Q. That is the matter involved in Board's Ex-

hibit 15. Are you the Raymond S. Livingstone who
is mentioned in that decision and order?
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A. Right.

Q. And in the iindings of facts'? A. i^es.

Mr Moore: As I stated before that I would di-

rect particular attention to a part of this decision

and order, I will do that now.

I direct particular attention

Mr. Watkins: Wait just a minute. Is this going

to be part of the cross examination of the witness,

Mr. Moore?

Mr. Moore : This is just a fidfiUment of a prom-

ise I made earlier in the hearing. [896]

Mr Watkins: Could we do that at the conclu-

sion of the hearing as part of the argument?

Mr Moore: We could, but we can do it now.

Mr Watkins: My only thought is you were

cross examining. If you want to go ahead with that,

all right.
. t> + << a "

Mr Moore: I will direct attention to Part A

nnder Section 3 of the Board's finding of fact.

Trial Examiner Whittemore: All right.

Mr Watkins: I might say, Mr. Examiner, that

I ^^.ant to object to counsel for the Board direct-

in. attention to any portion of this exhibit, because

I believe it is incompetent, irrelevant and imma-

terial, and outside the issues in this case

Trial Examiner Whittemore: All right. The ob-

jection is overruled. The document has been re-

ceived, anyway.
. ,

The Witness: Just because T am interested,

could I see what A-3 is?
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Mr. Watkins: Surely.

(Witness reads document.)

Q. (By Mr. Watkins) : Where were you em-
ployed before you were employed by Thompson
Products ?

A. I was employed by Thompson Products in

1929, and prior to that I worked for the ^'Cleve-

land Plain Dealer."

Q. Is that a newspaper?

A. Yes, sir. [897]

Q. Before that where did you work?
A. The steel mills.

Q. What steel mills?

A. Corrigan & McKinney.

Q. Where is that located? A. Cleveland.

Q. Before that where were you?
A. I was in school.

Q. The job at the steel mills was your first?

A. With the exception of numerous part time

jobs in school.

Q. Does Thompson Products publish the

Friendly Forum? A. It does.

Q. Is that published in your department?

A. Yes, sir.

Q. And is it published under your general su-

pervision ?

A. General guidance and direction, yes.

Q. Will you state what the use of that Friendly

Forum is in the company's setup?

A. To disseminate any news of general infor-

mation to employees.
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Q. Any other purpose? A. No, sir.

]SIr. Watldns: Just a moment

The Witness: Except such benefits that may be

derived from the dissemination of news. [898]

Mr. Watkins: Just a moment. I will object to

this line of interrogation, Mr. Examiner, as not

being proper cross examination. If counsel wants

to take him for his own witness and question him,

that is all right. But this is on matters definitely

outside of the direct examination.

Mr. Moore: My purpose is to identify the

Friendly Forum, for the purpose of asking ques-

tions on it.
. , -KIT

Trial Examiner Whittemore : Well, I thmk, Mr.

Watkins, you will know we don't hold to the prin-

ciple of upholding cross examination to what was

asked on direct. The matter is one of whether or

not it is material. That is the only thing I am

concerned about. What is this? Leading up to the

introduction of some document to this witness?

Mr. Moore: Yes, it is.

Trial Examiner Whittemore: Go ahead.

Mr. Moore: I will ask this document be marked

as Board's Exhibit 16 for identification.

Trial Examiner Whittemore: Have them marked

16-A, B and C.

(Whereupon, the documents referred to were

marked Board's Exhibits 16-A, B and C for

identification.)

Q. (By Mr. Moore) In publishing the Friendly

Forum, do you get items you think will be of
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interest to the employees and publish them in the

Friendly Forum?
Mr. Watkins: Just a moment. May I have a

running objec- [899] tion on the ground it is in-

competent, irrelevant, and immaterial; outside the

issues here and also outside of cross examination.

Trial Examiner Whittemore: You may have a
standing exception. I will overrule your objection.

The Witness: We gather news, and other news
is brought to us.

Q. (By Mr, Moore) You publish in here any-
thing you want employees to see. Is that correct?

A. We publish anything we think is news of
interest.

Q. I show you Board's Exhibit 16-A for iden-

tification, and ask you if that is a copy of the
Friendly Forum^? A. Yes, sir.

Trial Examiner Whittemore: Is there a date
on it?

The Witness: May 29, 1941.

Q. (By Mr. Moore) Was that distributed in
the Los Angeles plant of the respondent herein?

A. I think it was.

Q. Can you tell by examining it whether it was
or not?

A. No, but it is my best belief it was.

Mr. Moore: I will offer this document in evi-

dence.

Mr. Watkins: Do you mind if I see it?

Mr. Moore: Not at all.
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Trial Examiner Whittemore: Have you offered

all of these?

Mr. Moore: I believe I had offered 16-A. [900]

Trial Examiner Whittemore: Is there any ob-

jection to 16-A?

Mr. Watkins: Yes, our running objection to

it also, Mr. Examiner.

Trial Examiner Whittemore: The objection is

overruled. 16-A is received.

(Whereupon, the document heretofore

marked Board's Exhibit 16-A for identifica-

tion, was received in evidence.)
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Trial Examiner Whittemore: Have you offered
the other two?

Mr. Moore: No. I haven't asked the witness
about them as yet.

Q. (By Mr. Moore) Can you identify Board's
Exhibit 16-B and 16-C?

A. Let's take ^^B." Now, I am not sure at
all that ^^B" was distributed, for the reason that
there is no Los Angeles news in it. This looks
to me more like a Toledo edition, because of the
personals in it, they are all Toledo personals,
and there is absolutely no Los Angeles news on
the first page.

Q. Bid you bring in the newspapers with you
when you came from Cleveland? A. No.

Q. Have any been sent from Cleveland?
A. Recently, you mean? Yes.

Q. What copies were sent from Cleveland since
you have been [901] out here?

A. I don't know. Mr. MiUman knows about that.
It is possible there is confusion back in Cleveland,
because we got a new editor in May, I think it

was, and lost the editor that we had had ever
since 1935. The new editor may not know the dif-
ferent editions.

Q. Referring to Board's Exhibit 16-C, do you
know whether or not that was distributed in Los
Angeles ?

Mr. Watkins: May I state something off the
record ?
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Trial Examiner Whittemore: Off the record.

(A discussion off the record.)

Trial Examiner Whittemore: On the record.

Mr. Watkins: Mr. Examiner, I understand we

are trying through this witness to identify exhibits

16-A, B, and C, and determine whether or not they

were delivered here in Los Angeles, and Mr. Hile-

man tells me they were. I am willing to stipulate

under those circumstances that 16-A, B and C

were delivered here in Los Angeles.

Trial Examiner Whittemore: And distributed

here in Los Angeles?

Mr. Watkins: Yes, and distributed here in Los

Angeles.

Trial Examiner Whittemore: To the employees

in this local plant?

Mr. Watkins: To the employees in this plant.

Trial Examiner Whittemore: Is that correct,

Mr. Hileman? [902]

Mr. Hileman: Yes, sir.

Trial Examiner Whittemore: All right. Is that

satisfactory?

Mr. Moore: Yes.

Trial Examiner Whittemore: Then I will re-

ceive them in evidence, overruling your general

objection.

Mr. Watkins: Before they are received, Mr.

Examiner, I would like also to ask the purpose of

them, because we have the entire document going



vs. Thompson Products, Inc. 1269

(Testimony of Raymond S. Livingstone.)
in with articles concerning various and sundry
matters.

Trial Examiner Whittemore: I will go ahead
and ask for tlie purpose, and if I am not satis-
fied, I will withdraw my ruling.

Mr. Watkins: And receive them only in part?
Trial Examiner Whittemore : That is right. You

understand I have received them in evidence but
he has asked me the purpose, and I think perhaps
you should state the purpose. I might change the
ruling, and again I might not.

Mr. Moore: My purpose is to show that through
the editorials in Exhibits 16-A, and 16-B, and
through the reprint of an address by Earl Harding
in 16-C, the company was attempting to influence
its employees in their union affiliations and ac-
tivities.

Mr. Watkins: Mr. Examiner, on the basis of
counsel's statement, I still wish to have my ob-
jection originally stated [903] remain in the record;
but I do not object to them on the ground that
they are introducing the whole document.

Trial Examiner Whittemore: The ruling will
stand, then, and you have your exception.

(Whereupon, the documents heretofore
marked Board's Exhibits 16-B and C for iden-
tification, were received in evidence.)
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Q. (By Mr. Moore) What did you say was the

purpose of your second visit to Los Angeles'?

A. To put in a set of personnel records, gen-

erally bring the personnel procedure in the Los

Angeles plant into conformity with what we had

in the other plants, also to help in the installation

of a wage incentive system; when I said ''personnel

practices'' I mean first aid activities, employment,

all the things that are generally grouped under

the field of personnel administration.

Q, Did you decide during the time you were

here to let Mr. Dachtler go?

A. Did I decide?

Q. Yes. A. I didn't decide it, no.

Q. Was it decided during the time you were

here, to let him go?

A. It was, at least I was notified while I was
here that he was to be let go. [904]

Q. Did Mr. Hileman take his place in the plant?

A. Yes, sir.

Q. When did Mr. Dachtler leave?

A. I don't know exactly. He had some duties

in connection with the operations for about a month
after Mr. Hileman took charge, although all of

Mr. Dachtler 's activities were under Mr. Hileman 's

direction.

Q. With respect to this meeting at Uncle 6ra-

briePs at which you had dinner, what was the date

of that? A. I don't know.

Q. As nearly as you can recall.
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A. It was the latter part of the week of July

26, 1937.

Q. Was it before or after this group of em-

ployees had come into your office?

A. After, because some of the foremen wanted

to go to the union meeting that the independents

were calling, and that's what caused us to get them

together out at this tavern, or eating place.

Q. You think it was about a week after the

employees came into the office "?

A. I couldn't be sure, but it is my impression

it was during the same week.

Q. At that dinner you said there was no speech,

as such, made? A. No, sir. [905]

q. Is that right? A. No.

Q. You mean by that that no one stood up and

spoke?

A. No. And there was nothing formal about it

in the way of an address at all. It was simply

where a group of us had dinner together and we

sat around and visited informally, talking about

the shop, we talked about Cleveland, we talked

about Thompson Products, we asked questions, gave

experiences, and I think the meeting was over

quite early in the evening.

Q. Was there anything said there that would

indicate that management would prefer to have

a union of their own employees, rather than an

outside union? A. I think so.

Q. What was that?

A. I drew a comparison between conditions in
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the Detroit plant under the G. I. O., and condi-

tions in the Cleveland plant under independent bar-

gaining, but while I expressed a preference to the

independent imionism, I, at the same time, warned
them that our feelings in it could have nothing at

all to do with what the employees picked; that
the foremen were to let that situation alone.

Q. Did you indicate your preference? Did you
say you preferred a union of the company's em-
ployees only?

A. I didn't get the last part of your question.

(The question was read.) [906]

The Witness: No, I didn't say that I preferred
a union specifically.

Q. (By Mr. Moore) Did Mr. Dachtler ever
visit you at the Jonathan Club?

A. Yes, many times.

Q. On a number of occasions?

A. Yes, sir.

Q. Do you know how the name: Pacific Motor
Parts Workers Alliance came to be chosen for the
Alliance that was formed here? A. No, sir.

Q. Do you know any facts that would indicate
to you why there is a similarity between that name
and the name of the Alliance in Cleveland?

A. I didn't know it was similar.

Q. What is the name of the Alliance in Cleve-
land? A. Which plant?

Q. I am referring to the Alliance that was in-

volved in the Board case, the decision on which
you examined.
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A. Well, that is extinct now, but the name was

:

Automotive and Aircraft Workers Alliance, Inc.

Q. You know of no facts that would indicate

a reason for the similarity in names?

A. Well, I would just be guessing, but some of

the people did ask me what the name of the Cleve-

land union was, just as [907] you have here and

I told them.

Q. Some of the people where?

A. In the plant.

Q. Some of the employees? A. Yes.

Q. Did you have discussions with them about

the union in the plant at Cleveland?

A. They asked me whether we had C. I. O. m

Cleveland, what we had in Detroit, and I told

them.

Q. Who asked you that?

A. I can't remember anybody's name who did it.

Q. Did that happen while you were walking

through the plant, among the men?

A. Yes. Yes.

Q. Now, referring to this meeting at which a

group of employees came in to see you, was there

only one such meeting before the Alliance asked

for bargaining rights?

A. Well, they asked for bargaining rights at the

first meeting.

Q. They asked for bargaining rights?

A. Yes, they came in to be recognized, and

we told them no, we wouldn't recognize any union
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imless it had a majority; we said you have got

to go out and get 51 per cent or better.

Trial Examiner Whittemore: Off the record.

(A discussion off the record.) [908]

Trial Examiner Whittemore: On the record.

Mr. Watkins: We will stipulate that Respond-
ent's Exhibit 13-A is the original sent for by the

Trial Examiner.

Mr. Moore: That is satisfactory.

(Whereupon, the document referred to was
marked Respondent's Exhibit 13-A for iden-

tification.)

Q. (By Mr. Moore) Now, Respondent's Ex-
hibit 13-A, I will ask you how long after that meet-
ing you dictated the minutes'?

A. Probably an hour afterwards.

Q. Had the men, when they came in to you,
formed a union?

A. I couldn't say as to that.

Q. What circumstances about that meeting made
you start out with the word ''Minutes?"

A. Probably the practice of writing minutes
in Cleveland, or minutes of that type, whether they
were meetings of the Old Guard Association or
the recreation group, or minutes of employees asso-
ciation meetings,, which is just a practice that I
acquired over a period of years.

Q. Were there any minutes

Mr. Watkins: May we have a recess for just
one second, please?
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Trial Examiner Whittemore: All right.

(A short recess.)

Mr. Watkins: There is a second page to that

exhibit.

Trial Examiner Whittemore: Go ahead. [909]

Q. (By Mr. Moore) Were there any minutes

dictated by you or by anyone else after this meet-

ing of foremen at Uncle Gabriel's?

A. No, sir.

Q. Why not?

A. There just wasn't any reason for it.

Q. You didn't consider it of sufficient impor-

tance to have minutes written?

A. Not of that meeting, no.

Q. Why did you consider the meeting at which

these employees came in more important than that

meeting?

A. Well, one was a meeting among members

of the management; the other was a meeting be-

tween management and the group of employees who

were demanding bargaining rights, at a time when

I knew the C. I. O. was also interested in bargain-

ing rights. So, I wanted an exact record of just

what these men were told in the event there would

later be any question as to the propriety of our

action.

Q. Do you know who put the date on Respond-

ent's Exhibit 13-A? A. No, sir.

Q. Did you do it? A. No, sir.
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Q. Who crossed out the ^^dis'' on ^ distribute"
in 13-A and wrote in ''con" above it?

A. I don't know. [910]

Q. Do you know when it was done?
A. No, but I know it was done a long, long

time ago, because I have the carbon copy of Ex-
hibit 13-A in my bag now. I brought it with me
from Cleveland, and it has been in the Los An-
geles file, and in Cleveland for a long time.

Trial Examiner Whittemore : While you are on
that point,, will you ask when the ink notation
as to the date was put on.

Q. (By Mr. Moore) Do you know when the
ink notation of the date was put on?
A. No, sir. I don't know anything about it.

Q. You think it was not there at the time you—
I assume you read it over after you dictated it^
A. Yes.

Q. The date was not there at the time you read
it over?

A. I don't know; I couldn't recall.

Q. Examine Respondent's Exhibit 14 and Re-
spondent's Exhibit 13-A; would you say that the
date was on it at the time you read it over, or
that it was not?

A. I wouldn't guess on it. I just don't know.
Q. You don't know. How many meetings be-

tween the Alliance and the management did you
attend, altogether, during 1937?
A. I attended three, if I recall correctly. One

of them was the first meeting where the group
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came in and demanded recognition; the second one

was the meeting at which they presented their

majority, and then began the discussion of the

[911] things that they wanted to negotiate about;

the third one was a continuation of that second

meeting, and it was a few days later when we

negotiated a wage scale, if I recall correctly.

Q. Will you examine Respondent's Exhibits 1-A

through 1-GGOt, and point out which meetings you

attended ?

A. Do you want me to examine these carefully?

I mean, go all the way through them?

Q. I am referring now to meetings in 1937.

A. Oh. Those are the only two I attended in

that period of 1937.

Q. Did you dictate the minutes—may the record

show that the witness has indicated Respondent's

Exhibits 1-A and 1-B.

Did you dictate these minutes, either set of

them? A. Yes, sir; both of them.

Q. You dictated them both? A. Yes, sir.

Q. Did you dictate them as they are now? Ex-

amine them, if you like, and make sure.

A. I can't make a microscopic examination, but

I generally recognize my phrasealogy, and also,

I know that I was the only one in the plant at

the time who had had any experience writing

minutes of this type. Mr. Dachtler hadn't, Mr.

Hileman hadn't, and I know that I did it. [912]

Q. You know you did dictate those two sets

of minutes. Is that correct?
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A. Yes, sir; and the first memorandum of July
26th. I believe the date v^as that.

Q. Do you know whether or not the originals

of those two sets of minutes bore a date at the

time you read them over after having dictated

them?

A. Usually we put the date right in the first

paragraph, that a meeting of such and such was
held at such and such a time. That is the way I

usually start all the minutes off.

Q. I am referring to the date at the top of

the sheet, not in the written part of the minutes.

A. I just couldn't say. I don't know.

Q. Have you ever dictated any other set of

minutes of meetings of council and management?
A. You mean at Los Angeles?

Q. Here at Los Angeles.

A. Not that I can recall.

Q. Have you attended any meetings between the

council and management since 1937?

A. Yes, sir.

Q. And you have not dictated minutes ?

A. No, sir. I have only been present on two
or three occasions, as a guest.

Mr. Moore: I think that is all. [913]
Mr. Watkins: No further questions.

Q. (By Trial Examiner Whittemore) How
long were you with the Plain Dealer?

A. Two and a half years.

Q. What job? A. Reporter.
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Q. Are you in the habit of using the same lead

for every story?

A. Every lead answers about the same ques-

tion: Who, what, when, how and where.

Q. I think you know what I mean.

A. Yes.

Q. You used the same sentence in the opening

of every story, no matter what it was?

A. Of course not.

Q. Well. What was there about this meeting

you had with the employees that came in there

that caused you to put this in as a formal format,

as minutes, and then: ^'There being no more busi-

ness, the meeting adjourned," on there?

A. I had experience writing minutes of that

type since 1934. I j^ist decided it was a good idea

to get it down.

Q. How many other occasions did you have

when a group of employees came in and asked

you to form an organization?

A. I think I had one occasion prior to that,

perhaps two.

Q. Did one previous occasion form the habit

with you? [914]

A. I didn't say it was a habit. I said it was a

habit in Cleveland to write minutes of the meet-

ings. I think it is a good idea, and I still think

it is a good idea.

Q. If you are referring to minutes of an already

formed organization, which I assume you mean,

that's one thing; but this you have testified was
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something which was very apparently unusual. And
you can cite but one more instance.

A. As I explained before, it was a group de-

manding bargaining, and here is the C. I. O. trying

to organize in the plant, and I just figured it would
be a good time to get them down on paper so if

later any question as to whether our action was
proper or not came up, that was the story of what
we told them.

Q. Would you say that correctly reflects the for^

mal meeting? Your testimony of these minutes?
Mr. Watkins: May I have that question?

Trial Examiner Whittemore : I will withdraw it.

I think it is not so clear, as I hear the echo of it

myself.

Q. (By Trial Examiner Whittemore) Will you
say this was a formal meeting that you had ?

A. I wouldn't say it was formal or informal.
It was a meeting to discuss recognition, and any
meeting of that type, in my mind, is important
enough to make a record of it, and those minutes
were the way I had of making a record.

Trial Examiner Whittemore : I have no further
questions. [915]

Mr. Watkins : That is all.

(Witness excused.)

Mr. Watkins: That is aU from the respondent's
standpoint, Mr. Examiner.

Trial Examiner Whittemore: All right. Have
you any rebuttal?

Mr. Moore: Yes.
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RAYMOND D. HAILEY,

called as a witness by and in behalf of the Board,

having been first duly sworn, was examined ana

testified as follows:

Trial Examiner Whittemore: Will you take the

stand and give your name to the reporter, please.

The Witness: Raymond D. Hailey.

Mr. Watkins: Mr. Examiner, may I interrupt

and put Mr. Livingstone back on? There was

something he would like to testify about, and that

will complete it.

Trial Examiner Whittemore: That will be all

right.

Mr. Watkins: If you don't object, Mr. Moore.

Mr. Moore: No.

(Witness temporarily excused.)

RAYMOND S. LIVINGSTONE

resumed the stand, and testified further as follows:

Redirect Examination

(Continued)

By Mr. Watkins:

Q. Mr. Livingstone, did you have a conversation

with Mr. Victor Kangas with respect to what

the [916] men wanted to do about joining a union?

Did you have a conversation with him ?

A. Yes, sir.

Q. Approximately when was it'? Was it on

your first visit or your second visit?
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A. Well, on the second visit. I wanted to tell

you about that.

Mr. Moore : I will object to that.

The Witness: Okeh.

Q. '(By Mr. Watkins) Was it on your second
visit? A. Yes, sir.

Q. Can you tell where it took place?

A. Yes, sir.

Q. Where? A. In Mr. Daehtler's office.

Q. Who was present ?

A. Mr. Dachtler, I think Hodges was, I am not

positive; Kangas, and myself.

Q. What was said at that meeting ?

A. Well, this was immediately after the 18 or

20 employees had left. Kangas came in after the

meeting and Dachtler was provoked because he
wasn't there. Kangas said that the fellows liked

their meeting, they were enthusiastic. He said,

'4n fact, a couple of them asked me how to get some
application cards," and I told him, ^^Well, Vic,

keep out of it. Tell them [917] to get an attor-

ney; tell them to get it off the C. I. 0. application

cards; tell them anything, but you keep out of it."

Q. Was that all of that conversation?

A. That was all.

Mr. Watkins: That is all.

Mr. Moore : Read the answer.

(The answer was read.)

Trial Examiner Whittemore: 13-A, as I recall,

you have not offered. You brought in one sheet
of it and we had it marked. It is my understand-
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ing that there is another sheet still on the way, or

that will be taken care of some way.

Mr. Watkins : That is correct, your Honor. I

want to add one thmg : If there is any doubt in the

Board's mind about the minutes having been dic-

tated at the time, then, I am going to get hold of

the stenographer, to have her come in and testify,

or we can arrange a stipulation after the case is

closed, with your permission.

Trial Examiner Whittemore : I have no question

about who dictated it. The question in my mind

is when it was dictated.

Mr. Watkins: That also goes for that. Then, I

shall try to get hold of the stenographer and try

to find out what the situation was.

Trial Examiner Whittemore: Well, I will tell

you frankly [918] there is a doubt in my mind as

to when it was dictated. The witness doesn't know.

Mr. Livingstone: No. I said I dictated it right

after the meeting.

Trial Examiner Whittemore: Yes; but you

haven't fixed the date. You admit you don't know

when the date was put on.

Mr. Livingstone: The date is in the first para-

graph.

Trial Examiner Whittemore: Is it your testi-

mony it was July 26th that you held this meeting?

Mr. Livingstone: Yes. Yes. That is what I

said: "on the morning of July 26th this group ot

employees came in and asked for a meeting which
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was held in Mr. Dachtler's office on the afternoon
of the same day.'*

I dictated that.

Trial Examiner Whittemore : I will have to ad-

mit I didn't read that text carefully. You don't
know when the ink date was put at the top "I

Mr. Livingstone
: No. I think that is what Mr.

Moore was referring to, the ink date. I said I

didn't know when that was put on. But the day
it was dictated is right in that first paragraph.

Trial Examiner Whittemore: I am satisfied to

this extent, then, to state that it is a question of

the weight to be given to the different testimony.
Some of your own witnesses, some of Mr. Baldwin's
witnesses, and some of the [919] Board's witnesses,

all the witnesses up to this point have agreed on
the 27th, according to my recollection. I am not
going to state at the present time exactly what my
finding is going to be. It is possible that there was
a typographical error, and the reporter just asked
me if it wasn't Tuesday. She was pretty sure it

was Tuesday; and I know I have lost track of days
of the week, and it is conceivable Mr. Livingstone
was in error as to the exact date.

I say, I am not going to tell you now what the
finding is going to be. I want to go over all the
testimony of the witnesses. But there is a doubt
in my mind as to the date of this meeting, at the
present time. I am willing to take Mr. Living-
stone's word, so far as his present recollection is

concerned, that it was on the 26th. But I am not
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going to assure you I am going to make a findmg

that it was on July 26th.

I don't think I can state it much more fairly than

that, Mr. Watkins.

Mr. Watkins: Well, I do want permission—go

ahead. We can get that straightened out later.

Trial Examiner Whittemore :
All right.

Mr. Moore : I will call Mr. Hailey.

Trial Examiner Whittemore: Mr. Hailey has

already been sworn. Take the stand, please. [920]

I

RAYMOND D. HAILEY

resumed the stand, and testified as follows:

Direct Examination

By Mr. Moore:

Q. Will you state your full name, please.

A. Raymond D. Hailey.

Q. Are you employed by Thompson Products,

Inc., at Bell California? A. I am.

Q. How long have you been so employed?

A. Since the 4th of March, 1936. It was then

Jadson Motor Parts Company.

Q. What is your position there now ?

A. Supervisor.

Q. Paixlon me ?

A. At the present time it is supervisor.

Q. When did you become supervisor?

A. I think it was in July, the first part.

Q. Of what year? A. Of this year.



vs. Thompson Products, Inc. 1289

(Testimony of Raymond D. Hailey.)

Q. Are you related to someone at the plant ?

A. Yes, I am.

Q. Who? A. Roy Long.

Q. What position does he hold ?

A. General foreman. [921]

Q. Do you recall the period in 1937 when the

Pacific Motor Parts Workers Alliance was being

formed ? A. Some of it.

Q. Among the employees there.

A. Some of it. I can't recall everything that

happened.

Mr. Watkins : Read the answer.

(The answer was read.)

Q. By Mr. Moore) Do you recall the first

meeting of employees that was held for the purpose
of organizing that Alliance?

A. I remember a meeting, but I don't remember
whether it was the first or second.

Q. Was it the first you attended ?

A. I don't remember.

Q. Who opened the meeting?

A. I don't remember that either.

Q. Did Mr. Bebb open it?

A. It is possible, but I wouldn't say that he did.

Q. Was Mr. Porter there, Lewis A. Porter?
A. At the meeting I remember he was not there

when the meeting started.

Q. What did you do?

A. Some of the fellows wondered where he was,
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why he didn't show up, so I volunteered to go after

him.

Q. Did you go after him 1 [922]

Mr. Watkins: I move the portion of the witness'

answer be stricken: "Some of the fellows won-

dered," and something of that kind, on the ground

it is hearsay and not the best evidence.

Trial Examiner Whittemore: Well, if he said

"some of the fellows wondered," I will agree it

may be stricken. I understood it to be, "Wanted to

know." Did they say they wanted to know.

The Witness : Yes.

Trial Examiner Whittemore: Just state what

they said.

The Witness: I don't remember a conversation

like that such a long time ago, the exact words

anybody used.

Trial Examiner Whittemore: State the sub-

stance of what they said. How did you happen to

go after him?

The Witness: As I said before, they was won-

dering why he wasn't there.

Trial Examiner Whittemore : What I am getting

at is: Did they convey what they were wondering?

We all wonder, but we may keep it to ourselves.

Did they say anything about it to you?

The Witness: They might say, "Where's Por-

ter ? Why isn 't Porter here ? '

'

Trial Examiner Whittemore: All right. Now

you stated what was said.
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Q. (By Mr. Moore) Did you go over to his

house and get him? [923]

A, I went over to his house.

Q
A
Q
A
Q
A

Was he home?

Yes, he was on the front porcli.

Did he go to the meeting with you?

No, he didn't.

What reason did he give for not going?

He said the C. I. O. was putting a little

pressure on him and he was afraid to go over there.

Q. Why was it wondered whether he was there

or not? Why was it you were wondering why he

was not there?

A. He had had something to do with organizing

an independent union.

Q. He had been active in getting the men to-

gether for this organization? A. Yes.

Mr. Moore : That is all.

Mr. Watkins: I have no questions.

Trial Examinner Whittemore: All right. The
witness is excused. Thank you.

(Witness excused.)

Mr. Moore : Call Mr. Drake.
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EUGENE HARVEY DRAKE,

called as a witness by and on behalf of the National

Labor Relations Board, having been first duly

sworn, was examined and testified as follows: [924]

Direct Examination

By Mr. Moore

:

Q. Will you state your full name, please.

A. Eugene Harvey Drake.

Q. During the period of July and August of

1937 where were you employed?

A. I was employed at Thompson—well, Jadson

Motor Parts Company, then.

Q. In what capacity were you employed?

A. I was foreman—what date was that?

Q. In July and August of 1937.

A. I was foreman of the forge room at that time.

Mr. Watkins : Read the answer.

(The answer was read.)

Q. (By Mr. Moore) During the approximate

period of July and August, 1937, did you meet Mr.

Raymond Livingstone?

A. I met Mr. Livingstone. I can't remember

the dates, but I presume it was around that time.

Q. Did you attend a dinner in Downey at Uncle

Gabriel's? A. Yes.

Q. About when was that, according to your

recollection?

A. That was in 1937 sometime; I presume it

was, well, in the summer sometime, but I can't

recall the date.
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Q. Who was present at that meeting at Uncle
Gabriel's?

A. All that I can recollect was Mr. Livingstone

and myself and Victor Kangas and Lyman Hodges
and Mr. C. A. Dachtler. [925] I believe that is all

I can recollect at this time.

Q. Those people were all supervisory employees ?

A. That is right.

Q. Why was that meeting called?

Mr. Watkins: Just a minute. I object to that

as calling for a conclusion of the witness.

Trial Examiner Whittemore : I will sustain your
objection.

Q. (By Mr. Moore) Were you told why that
meeting was going to take place?

A. No, I wasn't told at the time.

Q. Who told you there was going to be a meet-
ing?

A. I can't just remember whether it was Mr.
Hodges or Mr. Dachtler. I can't remember now.

Q. Can you recall what was said at the time
you were told a meeting would take place ?

A. No, I don't recall what was said. I was
told there was to be a meeting down at Uncle
Gabriel's cabin. I don't recall whether there was
mention of what the meeting was about at that
time or not.

Q. What was discussed at that dinner ?

A. Well, there was
Mr. Watkins: I object to the form of the ques-

tion, Mr. Examiner, as calling for a conclusion of
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the witness, rather than a statement of conversation.

Trial Examiner Whittemore: Well, now, what

are you asking [926] for? The subject matter.

Mr. Moore: Yes, that is what I was askmg for.

Trial Examiner Whittemore: AH right. You

may state that.

Q. (By Mr. Moore): What subject was dis-

cussed there"?

A Well I can't recall all the subjects that were

discussed, in fact, very few of them, because it has

been so long ago, and I haven't been connected with

the company for quite some years, ever smce 1939,

and there was various subjects discussed. The com-

pany recently taken over the Jadson, was recently

taken over, but Mr. Livingstone came out here, and

so far as I know, or presumed, was to get the per-

sonnel organized

Q Well, now, referring to this meeting, what

subjects that you remember were discussed there?

A Well I can't remember any definite subjects

that were discussed except that at that time there

was some discussion of a union, and I think the

company stated-or, there was some discussion so

far as the company was concerned, that they would

prefer employees to have their own union, rather

than an outside umon. That is about as much as I

can remeber that was discussed at that meeting.

Q. What was said at that meeting about a com-

pany union or an outside union?

A. Beg pardon?
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Q. What was said at that meeting about a com-
pany union or an [927] outside union'?

A. I ean't recall just what was said at that meet-
ing.

Q. What was the substance of what was said ?

Mr. Watkins
: I submit, Mr. Examiner, the ques-

tion has already been asked and answered.

Trial Examiner Whittemore: I don't know; the
witness may have—you mean you cannot recall the
exact words?

The Witness: The substance of the meeting, as
near as I can recall, it is pretty hazy in my mind,
the whole thing, because that has been, as I said,

quite some time ago. The substance, as near as I can
recollect now, was to get together and have this din-

ner, that is, the boys were invited out to this dinner
to meet Mr. Livingstone and formulate, I presume
to formulate, a plan of how to carry out the busi-

ness, and the subject of unionism there, as to which
the company would rather have, or which they pre-

ferred, was whether an outside organization or their

employees own organization, and that's about as

much as I can remember of the first meeting. I

think it was more or less, of a get together to get

these boys acquainted with some of the Eastern
representatives of Thompson Products.

Q. (By Mr. Moore) : Was preference expressed
as between an inside and outside union ?

Mr. Watkins
: I submit, Mr. Examiner, the wit-

ness has already answered that question also. [928]
Mr. Moore : If he did I didn't hear it.
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Trial Examiner Whittemore: I will permit the

witness to answer.

The Witness: As near as I can recall now, the

company at that meeting said that they would pre-

fer an employees' own organization rather than an

outside organization.

Mr. Moore : That is all.

Mr Watkins : I have no questions.

Trial Examiner Whittemore : You are excused.

Thank you.

(Witness excused.)

Mr Moore: There is one other witness, Mr. Ex-

aminer, that I have been trying to get in touch

with all day, Mr. Wendell Schooling, attorney, i

haven't been able to get a representative to see him.

He has been out of his office in court in Long Beach,

and I don't believe he will be able to get m here

today. 1 should like to call him. In view of the

lateness of the hour, I think perhaps we could ad-

iourn at this time.
, ,. ^ ,

Trial Examiner Whitttemore :
Well, what do you

means f Adjourn until tomorrow 1

Mr. Moore : Yes.

Trial Examiner Whittemore: You are aware,

aren't you, that I am supposed to start another hear-

ing tomorrow morning?

Mr. Moore: Well, we may have to adjourn until

a later date. [929]

Trial Examiru-r Whittemore: ^hy didn t ^u

take this up with the Trial Examiner before this?
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Up to a half hour ago I supposed we were going to

close this afternoon.

Mr. Moore : I didn 't know until about 3 :00 o 'clock

that this man was in court today, and would be

unable to get away. I have assumed we were going

to get through today.

Trial Examiner Whittemore: T am not going to

ask Mr. Watkins to hold himself available until you
are able to get hold of some witness you don't know
can appear. I am not going to ask the reporter, and
I am not going to ask the Regional office to postpone

another case. It seems to me this is something you
should have taken care of before this. Have you
consulted with the Regional attorney on this mat-

ter?

Mr. Moore: No, not since this morning.

Trial Examiner Whittemore : I suggest you take

five minutes recess and that you consult with the

Regional attorney and see what arrangements will

be made. I think you will understand that I cannot

ask Mr. Watkins to hold himself here until Mr.

Schooling sometime or other shows up at an open

hearing.

Mr. Moore: That wouldn't be fair.

Trial Examiner Whittemore: Mr. Watkins has

other affairs, and so has Mr. Baldwin.

Mr. Watkins: You are not going to call Mr.

Dachtler?

Mr. Moore : No. [930]

Trial Examiner Whittemore: Why don't you
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discuss the matter with Mr. Farmer and then we

will i-econvene.

(A short recess.)

Trial Examiner Whitttemore: Are you ready to

go on the record again ?

Mr. Watkins : Yes, if the Examiner please.

Trial Examiner Whittemore: All right.

Mr. Watkins: The Board and Respondent are

agreeable to the following stipulation:

That if Mr. Wendell W. Schooling were called and

testified, he would testify that Mr. Porter did not

hire him, but did refer to him the original constitu-

tional committee appointed at the first meeting of

employees.

Further, that Porter attended no committee meet-

ings with him. Is that agreeable, Mr. Baldwin?

Mr. Baldwin: Yes.

Trial Examiner Whittemore: All right. Is that

stipulation entered into by all parties?

Mr Moore : So stipulated.

Trial Examiner Whittemore: Thank you very

much It is the understanding, Mr. Moore, this

stipulation has been entered into to avoid calhng

Mr. Schooling.

Mr. Moore: That is correct, yes.

Trial Examiner Whittemore : All right. Now, L

wonder if counsel will clear up this matter m the

record where there [931] was a very apparent error

as to the supervisory capacity of Mr. Porter.

M,.. Watkins: 1 think we can stipiUate to that

I

now.
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Mr. Moore: May it be stipulated on Page 251 of

the official transcript of this hearing at Line 9, the

word ''not" may be added after the word ''was."

Mr. Watkins : So stipulated.

Mr. Baldwin : All right.

Trial Examiner Whittemore: Is that agi^eeable,

Mr. Baldwin ?

Mr. Baldwin : It is
;
yes, sir.

Trial Examiner Whittemore: It may so so cor-

rected.

I will ask the reporter to make that correction in

ink upon each of the transcript copies, and if they

are not available, if certain copies have gone for-

ward to Washington, that the correction be made
therein in Washington, by the designated clerk, on
the face of the record. You have your copy here,

have you, Mr. Watkins ?

Mr. Watkins : I have some copies, Mr. Examiner.

Trial Examiner Whittemore : Will you take care

of that yourself, so far as your copy is concerned?

Mr. Watkins: This correction? Yes.

Trial Examiner Whittemore: Mr. Watkins, one

point with which you are concerned, Board's Exhibit

13 and 13-A, these have not yet been received.

Board's Exhibit 13 was offered and the ruling re-

served; Board's Exhibit 13-A has not been [932]

offered. It has been marked at my suggestion. My
understanding is there was one more jmge that has

not yet arrived.

Mr. Watkins: That is correct; it is on the way
now.
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Trial Examiner Whittemore : Do you want to

make the offer on Exhibit 13-A?

Mr. Watkins: Yes, coupled with a second page

which has an additional sentence on it.

Trial Examiner Whittemore: Have you any ob-

jection?

Mr. Moore: No objection.

Trial Examiner Whittemore: All right. Both

exhibit 13 and exhibit 13-A are received, and I will

ask the reporter to bear in mind that there is one

more page on Board's Exhibit 13-A to be received,

and if it is not received before the close of the

hearing this afternoon, you, Mr. Watkins, will see

she gets it at her of&ce and it is bound in the record.

Mr. Watkins: Yes, sir.

(Whereupon, the documents heretofore

marked Board's Exhibits 13 and 13-A for iden-

tification, were received in evidence.)

RESPONDENT'S EXHIBIT No. 13

7-26-37

Minutes of a meeting held between a group of

employees and the Management of the Jadson

Motor Products Company. On the mornnig of Jul>,

26, 1937 a group of employees of Jadson Mo or

Products Company asked for a n^eeting with the

Management which was held in Mr. Dachtler s ot-

fice in the afternoon of this same day.

This committee stated that they were forming

an independent ur.ion to represent ^bc.n m ^leir

collective bargaining under the tonus of the Wag^

ner Act The Management stated that under the
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terms of the Wagner Act they could not interfere

with the formation or administration of any labor

organizations or contribute financial support to it.

The committee stated that they understood such to

be the case but were making their statement be-

cause they wanted to confer with the Management
during work hours. They also stated what their

demands would be in regards to wages, hours and
working conditions.

The Management stated that when their organiza-

tion could show a majority of signatures of em-

ployees in the company, they would be in a position

to negotiate with them, also that solicitation of

members must be done outside of the plant and not

during working hours. The committee then stated

that when they had a majority of employees in their

independent union, they would again ask for a

meeting with the Management. The Management
replied they would be willing and ready to confer

with their representatives at any time.

There being no further business the meeting was

adjourned.

RESPONDENT'S EXHIBIT No. 13-A

7-26-37

Minutes of a meeting held between a group of

employees and the Management of the Jadson Motor

Products Company. On the morning of July 26,

1937 a group of employees of Jadson Motor Prod-

ucts Company asked for a meeting with the Man-
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agement which was held in Mr. Daehtler's office in

the afternoon of this same day.

This committee stated that they were forming an

independent imion to represent them in their col-

lective bargaining mider the terms of the Wagner

Act. The Management stated that imder the terms

of the Wagner Act they could not interfere with

the formation or administration of any labor or-

con

ganizations or -distribute financial support to it.

The committee stated that they understood such to

be the case but were making their statement because

they wanted to confer with the Management during

working hours. They also stated what their de-

mands would be in regards to wages, hours, and

working conditions.

The Management stated that when their organiza-

tion could show a majority of signatures of em-

ployees in the company, they would be in a position

to negotiate with them, also that solicitation of

members must be done outside of the plant and not

during working hours. The committee then stated

that when they had a majority of employees in their

independent union, they would again ask for a

meeting with the Management. The Management

replied they would be willing and ready to confer

with their representatives at any time.

There being no further business the meeting was

adjourned.
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Trial Examiner Whittemore: I think that takes

care of all the documents. Do any counsel know of

any documents that are not now received?

Mr. Watkins: There are two things I would like

to mention: One is, we do have copies, you see, of

13-A, but they have designations of different ex-r

hibits. I don't know how, [933] unless we make
other copies of 13-A, we are going to comply with
the Board's request.

Trial Examiner Whittemore: That is all right

We will w^aive that.

Mr. Watkins: The second instance I am a little

bit disturbed about is the question of the Exam-
iner's mind about when 13-A was written. If it is

possible to do it, or, I would like to ask permission

of the Examiner for counsel from the Board and
me to get together, if I can locate the stenographer

who wrote this up, and have a written stipulation

as to what she would testify with respect to that

matter.

Trial Examiner Whittemore: Well, I don't

know

Mr. Watkins: I frarikly think the document

speaks for itself adequately, but there is some ques-

tion raised by the Examiner.

Trial Examiner Whittemore: I will say this:

That in all matters in this record so far in which

there has been contradictory evidence, there is a

question in the Trial Examiner's mind. His job is

to resolve them. I simply told you, in answer to

your question, that my main doubt is as to the ac-

tual date of this meeting. I am not sure even call-
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ing the stenographer would clear that main doubt in

my mind.

Mr. Watkins: That is what I was going to ask

you: If it would aid in clearing up that doubt.

Trial Examiner Whittemore: It might aid m

clarification [934] as to the date that this was die-

tated.

Mr. Watkins: Yes.

Trial Examiner Whittemore: But I don't know

exactly whether it will do any good. It is a matter

for you to consider.

Mr Watkins: Does the Examiner, then, have

any obiection to our entering into such a stipula-

tion with the Board, assuming we can get together

Trial Examiner Whittemore: Not at all. Is that

satisfactory with Board's counsel?

Mr. Moore: Yes.

Mr. Watkins: Thank you.

Trial Examiner Whittemore: Suppose we take

a five minute recess.

(A short recess.)

Trial Examiner Whittemore: The hearing will

'ZX^^^: It is my understanding. Mr. Ex-

aminer, that the stipulation that we -tc^ed m^^^^

a short time ago with respect to a possible stipula

tion in the record concerning the testimony oMh

stenographer who took the dictation of '^'^^ ^^^«*^

up R spondent's Exhibit 13-A must he agreed m^n

Z counsel for the Board and counsel for t Re^

spondent within 48 hours. Otherwise, the calhng

of that witness is being waived. L-^-^-'J
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Trial Examiner Wliittemore : By both counsel

for the Board and counsel for the Respondent?

Mr. Moore: That is agreeable.

Trial Examiner Wliittemore: Very well. In that

event I will ask that—is Respondent's Exhibit 15

satisfactory? Respondent's Exhibit 15, we will re-

serve for the written stipulation, provided it is en-

tered into, and if it is not received by the reporter

within 48 hours, it will simply be cancelled. There

will be no exhibit.

(Respondent's Exhibit 15 herewith re-

served.)

Trial Examiner Whittemore : Are there any mo-

tions or anything further counsel wish to bring up

at this time?

Mr. Moore: I will move to conform the plead-

ings to the proof, in the formal matters, such as

dates.

Trial Examiner Whittemore: Do you join in

that, Mr. Watkins?

Mr. Watkins: Well, that is only as to formal

matters ?

Trial Examiner Whittemore: That is right.

Mr. Watkins : I have no objection to your grant-

ing the motion.

Trial Examiner Whittemore: Why not make it

a joint motion? That will cover any points that

may appear in your pleadings, which your testi-

mony may have proven otherwise.

Mr. Watkins: I will join in the motion. [936]

Trial Examiner Whittemore : Will you join that,

Mr. Moore?
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Mr. Moore: Yes.

Trial Examiner Whittemore: Very well; it is

a joint motion. Is there any motion you care to

make, Mr. Watkins?

Mr. Watkins : No, not at this time.

Trial Examiner Whittemore: Then, as I have

told counsel perviously, I would like a brief state-

ment from each as to his position with respect to

what he believes has been proven.

Mr. Moore : All right.

Trial Examiner Whittemore: Now, would you

like a five minute recess before you begin? Or are

vou ready now ?

Mr Moore: I would like a few minutes recess.

Trial Examiner Whittemore: All right. We will

take a five minute recess. [937]

Trial Examiner Whittemore: I will call the

hearing to order.

I suppose some explanation should be made on

the record in view of the fact that the record was

closed yesterday or ended yesterday.

The Trial Examiner made the statement that the

hearing was closed, but since then the Trial Ex-

aminer has received information from counsel for

both sides that the proposed stipulation was not ar-

rived at and upon receiving that information the

Trial Examiner offered counsel for the respondent

an opportunity to bring the witness here this after-

noon concerning whose testimony the question of

the stipulation arose.

Therefore, the Trial Examiner will now formally

order the hearing re-opened for the purpose of tak-
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iiig testimony as the counsel for the respondent

feels he should put in in lieu of the proposed

stipulation.

Mr. Watkins: Thank you, Mr. Examiner. Mrs.

Thorpe.

MRS. BARRETT K. THORPE,

a witness called by and on behalf of the Respondent,

having been first duly sworn, was examined and

testified as follows:

Trial Examiner Whittemore: Before going into

this matter, I would like to ask each counsel if the

Trial Examiner's statement is satisfactory and

covers the matters, at least in brief, and that no

counsel has any objection to the re- [947] opening

of the hearing.

Mr. Watkins: As far as the respondent is con-

cerned, the Trial Examiner's statements are cor-

rect and it is satisfactory. There is no objection.

Trial Examiner Whittemore: Mr. Moore?

Mr. Moore: No objection.

Trial Examiner Whittemore: Mr. Baldwin?

Mr. Baldwin: No objection.

Trial Examiner Whittemore: Very well, it may
also appear on the record that all parties are

present.

Mr. Watkins: Yes.

Trial Examiner Whittemore : You may proceed.

Direct Examination

Q. (By Mr. Watkins) Did you give your name

to the Reporter, Mrs. Thorpe?
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A. Mrs. Barrett K. Thorpe.

Q. What was your name before you were mar-

ried? A. Grace Evelyn GilUngham.

Q. Have vou ever testified in any proceeding of

anv kind before? A. No, I have not.

Q. You were not married at the time you were

working for Jadson or Thompson Products?

A- No.
, ^ r A

Q. When were you first employed by J ad-

son H*^48] A. In September 1933.

Q. And when did you leave that company or its

successor, Thompson Products?

A. May 30, 1941.

Q. Does your husband work at the Thompson

Products at the present time?

A. No, he doesn't.

Q Directing your attention to a period around

July of 1937, Mrs. Thorpe, what were your duties at

that time there ; what job did you hold?

A. Well, I took care of the switchboard and the

stenographic work.

Q. Was there any other regular secretary for

the office force besides yourself?

A No, there wasn't.

q' Do you remember, Mrs. Thorpe, on or aroimd

Julv of 1937, a group of workmen going into the

office of the boss down at Jadson Company?

A. Yes, I do.
. J +9

O Do vou remember the particular incident?

A. Weil, it made rather an impression on me

because theie were so many of them.
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Q. How many, roughly,—how many would you

say?

A. Oil, about—anywhere between 15 and 20.

Q. Had any other group of that kind had you

ever noticed [949] any other group of that kind in

the office of the company? A. No, sir.

Q. And did this group come any place near any

desk or place where you were working at the time?

A. Well, to get to the office they had to pass

right through the office where I sat.

Q. Now, after that group went into the office,

did Mr. Livingston call you into his office?

A. Yes, sir.

Q. And did he dictate anything to you after

that meeting ? A. Yes, he did.

Q. Do you remember generally of his dictating

anything to you concerning that meeting?

A. Yes, it was about the meeting.

Q. Mrs. Thorpe, I show you Respondent's Ex-

hibit 13-A and will ask you to examine that and

to state if you can, whether or not that was what

Mr. Livingston dictated to you at that time?

(Handing exhibit to the witness.)

A. Yes. [950]

Cross Examination

Q. Do you recognize this as your work?

A. Yes.

Q. You typed these two pages, referring to Re-

spondent's Exhibit 13-A?

A. Well, I don't know about that particular
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copy, but I do remember Mr. Livingston dictating

that to me. Whether other copies were made after-

wards, I don't know. As to recognizing the type I

couldn't do that.

Q. I don't mean the type, I just mean the docu-

ment? A. Oh, yes.

Q. Are you of the opinion that this is the docu-

ment you typed? A. Yes. [952]

Mr Watkins: Mrs. Thorpe, when Mr. Living-

ston called you and dictated the substance of

Board's Exhibit 13-A to you, was that on the same

day as the group of men who came into the office?

The Witness: Yes.

Mr. Watkins: The group of 15 or 20 that you

described? [957]

The Witness: Yes. [958]
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BOARD'S EXHIBIT No. 15-A

United States Circuit Court of Appeals

Sixth Circuit

No. 9129

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

V.

THOMPSON PRODUCTS, INC.,

Respondent.

PETITION FOR ENFORCEMENT OF AN OR-
DER OF THE NATIONAL LABOR RELA-
TIONS BOARD,*

Decided August 28, 1942.

Before Simons, xillen and McAllister, Circuit Judges
for the Board: Argued by: Max Johnstone: On
the brief

: Messrs. Watts, Gross, Van Arkel, Miss
Weyand, and Mr. Cook.

Simons, Circuit Judge:—The petitioner seeks a
decree enforcing its order of August 1, 1941 [8 LLR
Man. 312, 33 N.L.R.B. 1033], that the respondent
cease and desist from dominating or interfering with
organizations among its employees, withdraw all rec-

ognition of and disestablish the Automotive and Air
Craft Alliance, Inc., and take certain affirmative ac-

33 N.L.R.B. 1033,
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Board's Exhibit No. 15-A-(Contimied)

tion. The respondent resists on the ground that the

action of the Board was beyond its jurisdiction,

barred by previous proceedings, and its ultimate find-

ings and conchisions erroneous because imsupported

by evidence. The Alliance intervenes in support of

the challenge to the validity of the Board's order.

The respondent is engaged in the manufacture and

sale of automobile parts in Cleveland, Ohio, and else-

where, though the present proceeding involves only

its Cleveland plants. Tn 1934 it cooperated with its

employees in the formation of an organization known

as "Thompson Products, Inc., Employees Associa-

tion
" This was an unaffiliated labor organization

which, it is now conceded, became unlawful upon pas-

sage of the National Labor Relations Act [1 LEU

Man 803] because representatives of the employer

were upon its governing council, and because its ba-

sic law recognized restraints upon action by employ-

er representatives. It was therefore a labor organiza-

tion dominated by the employer within the meaning

of Sec 8 (2), and the interference and restraint al-

lowed to the employer by its constitution and its con-

tracts with the respondent, invaded rights guaranteed

by Sec. 7 and became unfair labor practices withm

the meaning of Sec. 8 (1).

In March and April of 1937 the United Automobile

Workers of America, Local 300, affiliated with the

Congress of Industrial Organizations, heremafter

referred to as the Union, became active in an endea-

Tor to organize the respondent's employees. It is
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clear u})on the record that the respondent was op-

posed to this activity. In a number of articles ap-

pearing in its factory newspaper, ^^ Friendly For-

um," between March 26th and April 12th, comment

was made derogatory of the Union and commenda-

tory of the Association. These included an open let-

ter in the April 9th issue, addressed to all employees

and signed by the Association's employee represen-

tatives, which observed that ^'Recent statements

made by an outside organization * * * in an effort

to invade our plants prompt the candid opinion, that

no organization can secure any concessions from

management that the present Association cannot se-

cure, and with less * * * ill will * * *."

On April 12, 1937, the Supreme Court, in a series

of decisions upheld the constitutionality of the Na-

tional Labor Relations Act (N.L.R.B. v. Jones &
Laughlin Steel Corp., 301 U. S. 1 [1 LLR Man. 703],

and companion cases). Shortly thereafter the re-

spondent posted upon its bulletin boards a notice

which undertook to summarize the more important

provisions of the Act. It called attention to the cre-

ation of the Board to decide questions of representa-

tion and to rule on alleged unfair labor practices, but

declared the Board to be without enforcement powd-

ers, and conchided with the following: ^^It should be

understood that this bill has been a law^ for nearly

two years and this company has been observing its

terms. Therefore, the supreme court's recent decision

causes no change whatsoever in present plant condi-

tions or relationships."
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Not\Yithstanding these assurances there was a feel-

ing among some of the employee representatives in

the Association, that their organization was not with-

in the letter and spirit of the Act, and that some

changes should be made in its constitution. They ad-

vised with Livingstone, respondent's director of per-

sonnel, who agreed that there should be revision, and

advised that quick action should be taken because of

awareness that the law was being violated. Wright,

another officer of the respondent, was also consulted.

He advised that incorporation was unnecessary, but

that the Association might be improved by certain

revisions in the constitution. At a meeting in the of-

fice of Crawford, respondent's president, it was sug-

gested that revision should deal only with the pur-

pose of the Association and the rules pei^taining to

eligibility for membership and election and eligibility

of representatives, but that provision for presenta-

tion of grievances and relationships with manage-

ment be left to contract. A committee to study and

recommend changes in constitution was appointed.

Subsequently certain changes were decided upon and

later a revised constitution, purporting to conform to

the Labor Act, was adopted.

Apparently there was still some doubt as to the

validity of the Association. An independent attorney

was consulted who suggested the incorporation of an

entirely new organization. This advice was followed

and the Alliance was born. Its incorporators and of-

ficers were, in the main, the employee delegates, rep-

resentatives and committee chairmen of the older or-
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ganizatioiL Immediately there began a solicitation

for memberships among employees of the respondent,

and on June 20th, at a joint meeting of the commit-

tee of representatives and officers of the new organi-

zation, it was reported that the membership commit-

tee had received 912 applications for membership,

and it was voted to notify the respondent of an intent

to seek a contract with it. While the organization of

the Alliance and solicitation for members w^as going

forward, the Union had likewise been active, but dur-

ing this period the ^^ Friendly Forum" continued its

derogatory comment upon Union activities, while

crediting the Association with substantial increase

in employees' wages, and publicizing the Alliance

campaign for memberships. In its columns was a

statement by Arnold, temporary president of the Al-

liance, to the effect that it was the only sane method

of bargaining collectively because the Alliance was

not asking employees to pay high monthly dues, and

its nominal dues would not go for salary to officers

and organizers.

On June 21st a committee of Alliance officers met

with respondent's personnel director in the office of

respondent's president, exhibited 833 membership

cards which were said to represent a majority of the

employees, and requested an exclusive bargaining

contract. It was arranged that the signatures should

be checked, and when this had been completed, the

committee was advised, on June 25th, by Livingstone,

that the Alliance had a majority of employes, and
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that there was no alternative for the company but

to grant it exclusive bargaining rights. Between June

25th and 30th the terms of the contract were tenta-

tivelv agreed upon, and on the latter date, at a meet-

ing in the offices of the attorney for the Alliance, it

was voted to accept the contract and authorize its

execution. On July 1st, at a meeting of the Joint

Council of the Association, it was agreed that since a

new union now represented a substantial majority of

the employees, the contract between the respondent

and the Association should be terminated. At the sug-

gestion of Livingstone, a resolution was drafted as a

testimonial to the achievements of the Association,

and an agreement likewise was drafted terminating

the Association's contract. On July 2nd, the contract

between the respondent and the Alliance was signed,

recognizing the Alliance as the exclusive representa-

tive of the respondent's Cleveland employees for the

purposes of collective bargaining. It provided for

the creation of a Labor Relations Committee consist-

ing of an equal number of Alliance and management

representatives for the purpose of adjusting griev-

ances. In October, 1938, further contracts were made

substantially similar.

The respondent does not assail the evidentiary fact

findings of the Board. Its grievance is, in the main,

directed to the inferences drawn therefrom and to

the Board's ultimate conclusions. Before giving con-

sideration to this challenge, however, it becomes nec-

essary to dispose of contentions alleging jurisdiction-
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al infirmity and estoppel. The Board's complaint

asserted the Union to be a labor organization within

the meaning of Sec. 2 (5) of the Act. The respondent

answered that it was unable to admit or deny this

allegation. This, it now says, put in issue the exis-

tence of the Union. Notwithstanding, no evidence

was offered to sustain the Board's allegation or its

finding in that respect. Inasmuch as the Board has

no power to initiate a proceeding on its own motion,

but may do so only upon complaint of employees or

of a labor organization which includes employees,

and since the Board failed to prove existence of the

Union, its qualification to file such complaint, or that

it was capable of acting as a bargaining representa-

tive of the employees, if selected, it is urged that the

Board had no jurisdiction and that the whole pro-

ceeding must fail.

This respondent, however, has been before the

Board and before this court before, upon complaint

of the same Union. N.L.R.B. v. Thompson Products,

Inc., 97 F 2d [2 LLR Man. 707]. There was no con-

tention then that the complaining organization was
not a bona fide Union eligible to bring charges or

qualified to function as a bargaining unit if selected

by a majority of the respondent's employees. In the

opinion in the case we said: ''United Automobile

Workers of America International Union is a nation-

al labor organization with approximately 350,000

members, workers in automobile and automobile ac-

cessory plants. In June, 1936, it affiliated with the

Committee for Industrial Organization. On April 2,



1318 National Labor Belations Board

Board's Exhibit No. 15-A—(Continued)

1937, representatives of the Union circulated hand-

bills' inviting all employees of the respondent to at-

tend an open meeting in Cleveland, Ohio, to be held

on Sunday, April 4, 1937, and about two hundred

attended some of whom were members of an Em-

ployees ' Association. " No complaint was made of this

finding. It would be a fantastic exaltation of proce-

dural technicality to ignore facts which judicially we

know, or to require proof, upon a mere speculation

of unreality, of a condition that for so long has been

accepted as established.

The estoppal contention of the respondent is based

not only upon the previous proceeding here but upon

still another complaint issued by the Board at the

instance of the Union on March 8, 1939, subsequent

to our decision, and alleging violations of Sec. 8 (1),

(3) of the Act. The second proceeding was disposed

of in October, 1940, by means of a stipulation of set-

tlement. It is now urged that since the existence of the

Association and the organization of the Alliance, to-

gether with the latter's recognition as an exclusive

bargaining agency capable of contracting with the

respondent, and the execution of contracts with it

were all circumstances transpiring before the inaug-

uration or during the proceedings upon the previ.Mis

complaints, known to the complaining Union and the

Board the Board is now barred upon principles ot

estopml or by the application of the doctrine of res

ad.iudicata, from <-onsiderii.g tlu^ <-harges (.f th<' I n-

ion or entering the present complaint. Th<. legal

question presented is stated thus: "May the same
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complaining Union split into three charges, and
cause to be made into three cases against an employer
over a period of more than three years, evidence

which could have been included in either the first or

second case, or both?"

Manifestly, good practice and a spirit of fairness

dictates the consolidation of all current grievances

into a single complaint, and an employer ought not
to be harassed by repeated charges of invasion of

employee rights during a given period of time. We
are, however, obliged to bear in mind that a pro-

ceeding under the National Labor Relations Act is

not litigation between private parties even though
the inquisitorial and corrective powers of the Board
may not be invoked without a charge being lodged
by individual employees or an employee union. It

is a proceedings by a public regulatory body in the

public interest. It is neither punitive nor compen-
satory but preventative and remedial in its nature.

N.L.R.B. V. Piqua Munising Wood Products Co.,

109 F. 2d 552, 557 [6 LRR Man. 828, 833] (CCA.
6) ; Consumers Power Co. v. N.L.R.B., 113 P. 2nd
38 [6 LRR Man. 849] (CCA. 6). As we said of

orders of the Board in N.L.R.B. v. Colten, 105 P. 2d
179 [4 LRR Man. 638], ^Hhey are to implement a

public social or economic policy not primarily con-

cerned with private rights and through remedies
not only unknown to the common law but often in

derogation of it." See also Agwilines, Inc. v.

N.L.R.B., 87 P. 2d 146 [1 LRR Man. 277] (CCA.
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5) where it was said: "The proceeding is not,

cannot be made a private one to enforce a private

right. It is a public procedure looking only to pub-

lic ends." It therefore would seem to follow that

if the so-called bargaining agency is in any respect

brought forth by employer domination or interfer-

ence and the contractual relationship with it is a

continuing one, the effect is a continuing invasion

of employee rights to bargain collectively through

agencies "of their own choice without interference

of any kind by the employer, and the Board is not

barred by any principle of estoppel or the doctrine

of res adjudicata from putting a stop to it.

Prior to the enactment of the National Labor Re-

lations Act and its adjudication as constitutionally

valid the respondent's employee orgamzation,

known as the Association, was undoubtedly domina-

ted by the employer. Its representatives were paid

by the respondent for time spent in connection with

its affairs; its governing body, the Joint Council

was employer controlled and its expenses by it

paid It was not dis-established until after the

Alliance war formed. In the period intermexliate

between the Jones and Laughlin decision, and the

formation of the Alliance, the respondent under-

took to advise and cooperate with its employees in

respect to constitutional changes in the organiza-

tion of the Association, which, it was hoped, would

validate it under the Act. While the Alliance was

being formed, the respondent, in its publication,

condemned the activities of the outside union, ex-
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tolled the activities of the inside organization, and
publicized the efforts of the Alliance in its drive for

membership. The Board therefore conchided that

the manner in which the Alliance was formed, and
the support granted to it by the respondent during

the period of its formation, indicated the respond-

ent's desire to retain control of its employee repre-

sentatives, and that since the originators of the

Alliance were officers and leading spirits in, the

Association, they were, in the eyes of employees,

representatives of management. It gave weight
to the circumstance that the Association was not
abandoned until after the Alliance was established,

and to the fact that the respondent had previously,

in its bulletin board notice, given emphasis to its

view that the Labor Act and its validation made no
change whatsoever in existing plant conditions or

relationships. The Board was therefore of the

opinion that the Alliance was successor to the Asso-
ciation, and that the employees had not possessed

the freedom to choose their representatives, that is

guaranteed to them by the Act.

The respondent and the intervenor insistently

urge, however, that the organization of the Alliance

proceeded from the initiative and independent will of

the employees, was guided by counsel having no
connection with the respondent, and that is con-

sistently dealt with the employer at arm's length.

They also greatly stress the fact that though 4,000

persons were employed by respondent at its Cleve-

land plants at the time of the hearing, not a single
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employee either in the collective bargaining unit

involved, or in the complaining union, testified

against the respondent. They insist that there is

no evidentiary support for a conclusion that re-

spondent's employees were of the belief that they

would win employer approval if they joined the

Alliance, or incur displeasure if they refused,

though all of them were available as witnesses.

We have been told, in terms beyond the possibil-

ity of misunderstanding, and repeatedly, that by the

National Labor Relations Act, Congress has en-

trusted power to draw inferences to the Board and

not to the courts. N.L.R.B. v. Falk Corp., 308

U S 453, 461 [5 LRR Man. 677, 681] ;
N.L.R.B. v.

Crreyhound Lines, Inc., 303 U.S. 261, 271 [2 LRR

Man. 599, 603] ; N. L. R. B. v. Newport News Ship-

building and Dry Dock Co., 308 U.S. 241 [5 LRR

Man. 665] ; N.L.R.B. v. Link-Belt Co., 311 U.S. 584

[7 LRR Man. 297]. In the Falk case, an inference

was held to have been drawn justifiably that a com-

pany created union could not emancipate itself

from habitual subservience to its creator without

being completely disestablished, so as to insure that

emplovees would have complete freedom of choice

guaranteed by Sec. 7 of the Act. In the Link-Belt

case it was held that the Board had a right to be-

lieve that the maintenance of a comi)any union

down to the date when another internal union was

organized was not a mere coincidence, and that this

circumstance made credible the finding that com-

plete freedom of choice on the part of employees
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was effectively forestalled when there had been a
declared hostility to an outside union. In Inter-

national Association of Machinists v. N.L.R.B.,

311 U.S. 72, 78 [7 LRR Man. 282, 285], it was said

that '^slight suggestions as to the employer's choice

between two unions may have a telling effect among
men who know the consequences of incurring thfe

employer's displeasure."

Great stress is laid by the respondent on its

neutrality between the outside union and the Alli-

ance. We have examined the record with care and
find little evidence of it. Certainly, its continued
attacks upon the outside union in its publication
give little support to its alleged neutrality, and its

assertion that the Act required no change in its

employer-employee relations is not the proclama-
tion of a neutral attitude.

In our consideration of the decisions above noted,
we are forced to the conclusion that the test, whether
a challenged organization is employer controlled,

is not an objective one but rather subjective, from
the standpoint of employees. As was said in the
case of International Association of Machinists v.

N.L.R.B., supra, approved in the Link-Belt case,

supra, ''If the employees would have just cause
to believe that solicitors professedly for a labor
organization were acting for and on behalf of the
management, the Board would be justified in con-
cluding that they did not have the completely un-
hampered freedom of choice which the Act con-
template." Given the circumstances heretofore re-
cited, there is room for such inference. Granted
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that employees were not called by the Board as wit-

nesses to support its inference, the way was equally

open to the respondent to repel it, and the failure of

the one bulks no larger than the silence of the

other. It is idle to argue that the acts of the re-

spondent were justified because committed during

the earlier days of the operation of the Labor Act

and before the great body of law now existing had

been developed. As already indicated, a Labor

Board proceeding is not punitive but remedial and

preventative. The purpose of the Act is to secure

the right of free choice to employees in the selec-

tion of their bargaining agencies, and so circum-

stances in mitigation of an employer's labor policy

arc not appropriate subjects for consideration. The

employer must keep his hands off, and completely.

This is the doctrine of the adjudications binding

upon us. We are of the opinion that the Board's

order, insofar as it directs the respondent to cease

and desist from dominating or interfering with the

administration of the Alliance, and from giving

effect to any and all contracts with it, must be en-

forced.

The order must, however, in some otlier rcsi)ects,

be modified. It is clear that the original company

union, the Association, has long since been disestab-

lished and the respondent's contracts with it abro-

gated. There is no prospect of a resurrection. It

has been pointed out that Sec. 10 (c) was not in-

tended to give the Board power of punishment (U-

retribution for past wrongs or errors. N.L.R.B.
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V. Newport News Shipbuilding and Dry Dock Co.,

supra. As was said in E. I. duPont de Nemours
and Co. v. N.L.R.B., 116 P. 2d 388, 401 [7 LRR
Man, 411, 422] (CCA. 4): ^^No useful purpose

would be served here by ^whipping the corpse'."

Paragraph 1 (a) of the order must be amended by
striking therefrom all reference to Thompson Prod-

ucts, Inc., Employees Association.

Paragraph 1 (c) of the Board's order must also

be eliminated. It directs the respondent to cease

and desist from ''In any other manner interfering

with, restraining or coercing its employees in the

exercise of the right to self-organization. " It is

not supported by evidence. N.L.R.B. v. Express

Publishing Co., 312 U.S. 426, 434 [8 LRR Man.
415, 418] ; N.L.R.B. v. American Rolling Mill Co.,

126 F. 2d 38, 42 [10 LRR 63] (CCA. 6).

We have given no consideration to the conten-

tion that the articles in the ''Friendly Forum" are

protected by the guaranties and immunities of the

First Amendment to the Constitution of the United
States, N.L.R.B. v. Ford Motor Co., 114 F. 2d 905

[7 LRR Man. 441] (CCA. 6), since they are un-

touched by the Board's order. Insofar as they dis-

close the attitude of the respondent, they may bear
upon restraint, even though no power resides in

the Board to limit the respondent's constitutionally

protected freedom of expression.

The order will be modified in the respects here
indicated, and as modified will be enforced by an
appropriate decree.
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In the United States Circuit Court of Appeals

For the Ninth Circuit

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

THOMPSON PRODUCTS, INC.

Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, by its Chief

of the Order Section, duly authorized by Section 1

of Article VI, Rules and Regulations of the Na-

tional Labor Relations Board — Series 2, as

amended, hereby certifies that the documents an-

nexed hereto constitute a full and accurate tran-

script of a proceeding had before said Board en-

titled, "In the Matter of Thompson Products, Inc.

and United Automobile, Aircraft and Agricultural

Implement Workers of America, affiliated with

Congress of Industrial Organizations," the same

being Case No. C-2392 before said Board, such

transcript including the pleadings, testimony and

evidence upon which the order of the Board in said

pro(^eeding was entered, and including also the

findings and order of the Board.

Fully enumerated, said documents attached here-

to are as follows:

(]) Stenographic transcript of testimony before

Trial Examiner Whittemore for the National La-
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bor Relations Board on October 1, 2, 3, 5, 6, 7, and

8, 1942, together with all exhibits introduced in evi-

dence.

(2) Copy of the Intermediate Report of Trial

Examiner Whittemore, dated October 28, 1942.

(3) Copy of order transferring case to the

Board, dated October 30, 1942.

(4) Copy of respondent's letter, dated Novem-
ber 2, 1942, requesting extension of time to file ex-

ceptions and brief.

(5) Copy of letter, dated November 5, 1942,

granting all parties extension of time to file excep-

tions and brief.

(6) Copy of respondent's letter, dated Novem-
ber 12, 1942, requesting oral argument before the
Board.

(7) Copy of respondent's exceptions to the In-

termediate Report.

(8) Copy of notice of hearing for the purpose
of oral argument, dated November 28, 1942.

(9) Copy of appearance sheet, dated December
17, 1942, showing no appearances at oral argument.

(10) Copy of decision and order, dated Decem-
ber 31, 1942, and annexed Intermediate Report, to-

gether with affidavit of service and United States
Post Office return receipts thereof.

In Testimony Whereof the Chief of the Order
Section of the National Labor Relations Board, be-
ing thereunto duly authorized as aforesaid, has
hereunto set his hand and affixed the seal of the
National Labor Relations Board in the city of
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Washington, District of Columbia, this 5th day of

March 1943.

[Seal] JOHN E. LAWYER
Chief, Order Section

National Labor Relations

Board

[Endorsed]: No. 10383. United States Circuit

Court of Appeals for the Ninth Circuit. National

Labor Relations Board, Petitioner, vs. Thompson

Products, Inc., a corporation. Respondent. Tran-

script of Record. Upon Petition for Enforcement of

an Order of the National Labor Relations Board.

Filed March 10, 1943.

PAUL P. O'BRIEN

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals

For the Ninth Circuit

No. 10383

NATIONAL LABOR RELATIONS BOARD,
Petitioner,

THOMPSON PRODUCTS, INC.,

Respondent.

STATEMENT OP POINTS ON WHICH
PETITIONER INTENDS TO RELY

Comes now the National Labor Relations Board,
petitioner in the above proceeding, and, in con-

formity with the revised rules of this Court hereto-

fore adopted, hereby states the following points
as those on which it intends to rely in this proceed-
ing:

1. Upon the undisputed facts, the Act is applic-

able to respondents and to the employees herein
involved.

2. The Board's findings of fact are fully sup-
ported by substantial evidence. Upon the facts

so found, petitioner has engaged in and is engag-
ing in unfair labor practices within the meaning
of Section 8 (1) and (2) o fthe Act.

3. The Board's order is wholly valid and proper
under the Act.
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Dated at Washington, D. C, this 5th day of

March 1943.

NATIONAL LABOR RELA-

TIONS BOARD
By ERNEST A. GROSS

Associate General Counsel

[Endorsed]: Piled Mar. 10, 1943. Paul P.

O'Brien, Clerk.
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In the United States Circuit Court of Appeals
for the Ninth Circuit

No. 10383

National Labor Relations Board, petitioner

V,

Thompson Products, Inc., respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

jurisdiction

This case is before the Court upon petition of the

National Labor Relations Board for enforcement of

its order issued against respondent pursuant to Sec-

tion 10 (c) of the National Labor Relations Act (49

Stat. 449, 29 U. S. C, Supp. V, Title 29, Sec. 151,

et seq.). The jurisdiction of this Court is based upon
Section 10 (e) of the Act. Respondent is an Ohio

corporation having its principal office in the city of

Cleveland, Ohio. It operates a plant in Bell, Cali-

fornia, where the unfair labor practices herein

occurred^

(1)



STATEMENT OF THE CASE

Upon the usual proceedings had pursuant to Section

10 of the Act which are described in the Board's deci-

sion (R. 50-53), the Board issued its findings of fact,

conclusions of law, and order (R. 46-79; 46 N. L. R. B.

514,' which may be briefly summarized as follows

:

1. Nature of respondent's biisiwess.—Respondent, an

Ohio corporation with its principal office in Cleveland,

operates industrial plants in Cleveland, Ohio; Detroit,

Michigan; Bell, California; and, through Tliompson

Products, Ltd., a subsidiary corporation, in Canada.

At its Bell plant, respondent is engaged in producing

and selling aircraft engine bolts and miscellaneous

engine and fuselage parts. Respondent purchased this

plant as a going concern on April 8, 1937, from Jadson

Motor Products Company and operated it under the

name of that Company until about July 1, 1940. Since

the latter date, the plant has been operated under the

name, "Thompson Products, Inc., West Coast Plant."

Steel is the principal raw material used by re-

spondent at its Bell plant. In 1941 respondent pur-

chased steel valued at not less than $350,000, of which

about 85 percent was purchased and transported from

sources of supply located outside the State of Cali-

fornia. During the same year it manufactured at the

' In accordance witlx its recent practice, the Board's decision

herein is in memorandum form, incorporating by reference those

portions which it approves of the findings of fact, conclusions of

law, and recommendations contained in the intermediate report of

the Trial Examiner. In the instant case the Board adopted all

but one of the Trial Examiner's findings, conclusions, and recom-

mendations, rejecting only his conclusion that one Charles Little

occupied a supervisory position (R. 46-47).



Bell plant, and sold, products valued at not less than

$1,500,000. About 65 percent of these sales were made
to customers outside the State of California. Re-

spondent employs about 400 workers at its Bell plant.'

2. The unfair labor practices.—Respondent domin-

ated and interfered with the formation and administra-

tion of Pacific Motor Parts Workers Alliance, herein

called the Alliance, and contributed financial and other

support to it, and by these and other specified acts,

interfered with, i-estrained, and coerced its employees

in the exercise of the rights guaranteed in Section 7

of the Act, thereby violating Section 8 (1) and (2)

of the Act (R. 69-70, 73, 76).^

3. The Board's order.—The Board ordered respond-

ent to cease and desist from the unfair labor practices

found, to withdraw all recognition from and com-
pletely disestablish the Alliance as the collective bar-

gaining representative of its employees, and to post

appropriate notices (R. 47-49).

SUMMARY OF ARGUMENT

I. The Board's findings of fact are supported by sub-

stantial evidence. Upon the facts found, respondent

has engaged, and is engaging, in unfair labor practices

within the meaning of Section 8 (1) and (2) of the

Act.

II. The Board's order is wholly valid and proper

under the Act.

2 The Board's findings of fact as to respondent's business are
based upon a stipulation entered into between counsel for the Board
and for respondent (R. 95-96). No jurisdictional issue is

presented.

^ The relevant portions of the Act are printed in the Appendix,
m/m, pp. 20-21.



ARGUMENT

Point I

The Board's findings of fact are supported by substantial

eviSice Upon the facts found, respondent has engaged,

rndTengaging, in unfair labor practices within the meamng

of Section 8 (1) and (2) of the Act

A. Respondent's domination and support of the Alliance

1. Formation of the Alliance

Respondent took over the Bell plant in April 1937

(R 95). A great deal of unrest and dissatisfaction

had developed at that time among the employees over

low wages, and the latter also were apprehensive that

the new management might transfer the operations ot

the plant to its other branches (R. 337, 413-414, 1176-

1177 1229). The United Automobile, Aircraft, and

Agricultural Implement Workers of America, affili-

ated with the Congress of Industrial Organizations,

hereinafter referred to as the Union, began an organ-

izational campaign at the plant during this period, and

a number of the employees applied for membership

therein (R. 257-258, 376, 772-773).

In June 1937 respondent took definite steps to de-

feat the Union's organizing drive. General Manager

C. V. Dachtler instructed Assistant Works Manager

Victor Kangas to arrange to have an employee join the

Union, at respondent's expense, for the purpose of

ascertaining what progress it was making in organiz-

ing the employees (R. 420-422). Kangas asked an

employee named Lewis A. Porter, with whom ho was

friendly, and who had had police experience, to under-

take this espionage. Porter was given the money for

his union dues by Head Inspector Lyman Hodges, then



acting as the local personnel manager. Porter joined

the Union, attended two meetings, and reported on

them to Kangas (R. 232; 261-266; 340; 373-376; 420-

422).

Also during June 1937, Raymond S. Livingstone,

respondent's director of personnel, came from Ohio to

investigate charges that two employees had been dis-

charged by Kangas because of their membership in

the Union (R. 423-424, 1227). On this visit, Living-

stone ^* check [ed] into conditions in the plant, from

the entire standpoint of personnel administration''

(R. 1228). Kangas told him of the existing unrest,

and in answer to a question as to '^what the union

situation was in the plant," informed him that *4t was

mostly C.LO." (R. 1230).

Livingstone agam visited the Bell plant on July 23

and this time set about organizing concrete opposition

to the Union. He conferred with Dachtler and Kan-

gas, and asked the latter to name an employee who
could be trusted to initiate the organization of an in-

side union (R. 337-339). Dachtler also recommended

the formation for the employees of ^*a labor organiza-

tion of their own," and suggested that the department

heads be called together for dinner that night (R.

339). Accordingly, a meeting was held that evening,

attended by all the department heads and subfore-

men or leadmen (R. 340-341). At this meeting, Liv-

ingstone announced that Crawford, respondent's presi-

dent, would not tolerate an ''outside" union, and that,

consequently, if any such union, either A, F. of L. or

C. I. O., succeeded in organizing the plant, it would be



closed, and the equipment moved back East (R. 342).

Livingstone also told the assembled supervisors that

the Company preferred an "independent" union; that

respondent's Detroit plant was organized by the

C. I. O. and the Cleveland plant by an -'independent"

union; and that respondents had "had one headache

after another with the C. I. O.," while its relationship

with the "independent" had been satisfactory (R.

1235-1236; 1274-1275; 438; 1294; 1296)/ He asked

the supervisors to keep what he had said confidential,

and not to let the employees know that "the company

[had] ordered an independent union" (R. 341, 439).

After the meeting Livingstone asked Kangas again

whether he could suggest an employee to act as bell-

wether for respondent by starting an "inside labor

organization" and bringing as many employees as pos-

sible to the plant office to ask for improved working

conditions. Kangas answered that he could not think

of anyone at the moment, and Livingstone suggested

that he "sleep on it" and see what he could do the next

day (R. 342-343; 440). The next morning, at the

plant office, when Livmgstone renewed the subject,

Kangas suggested Porter, pointing out that he was an

older man, had done police work, and could, in Kangas'

judgment, be trusted to handle a confidential matter

(R. 343-344 ; 440-442 ; 444) . Kangas then approached

Porter in the plant, outlined what Livingstone wanted

* The '•independent" at Cleveland was found by the Board to

have been dominated by respondent. Its finding was sustained by

the Circuit Court of Appeals for the Sixth Circuit. N. L. li. B. v.

Thompson Products, Inc., 130 F. (2d) »G3, enforcing 33 N. L. R. B.

1033.



him to do, and secured his assent to undertaking the

task (E. 345-6; 442-443). In accordance with ar-

rangements made earlier in the day (R. 345-346),

Porter went to Livingstone's quarters at the Jonathan

Club that evening, where he found Dachtler and Liv-

ingstone (R. 213-215). He was instructed to approach

the employees in the plant the next day and enlist 12

or 15 of them to accompany him to the office, where,

acting as spokesman, he was to ask the management

for recognition of a *^union of their own," better work-

ing conditions, and '*a little more pay" (R. 217-218;

284-285). Livingstone promised Porter that he would

be rewarded for his services by being given a lifetime

job, a vacation with pay, and a sum of money (R. 285-

287). On the following Monday, Porter began to exe-

cute respondent's instructions. He approached vari-

ous employees in the plant and urged them to get

together ^Ho put it up to the management what we
wanted ... a little better working conditions, more

pay, and form an independent union of their own"
(R. 224-225).

During the same Monday morning Kangas informed

Livingstone that he had heard that the C. I. O. was

planning a meeting for Tuesday evening, at which time

a contract was to be considered for submission to re-

spondent. Livingstone decided to ^^ crack that meeting

before Tuesday evening" and urged Kangas to tell

Porter to bring a group of employees into the office to

make appropriate demands upon the management.

He '* didn't care what they came in for, as long as they

came in and asked for something" (R. 347-348). He
531950—43 2



emphasized that it was imperative that at least 51 per-

cent of the employees be herded into "an organization

of their own" before Tuesday evening in order to keep

them from attending the Union meeting (R. 349).

Kangas accordingly asked Porter that afternoon to try

to get his group of employees into the office by 2 o clock

the next day; Porter said he would try to do so (R.

349-350). ^^, _^ ,

That evening Kangas called for Porter at the latter s

home and then telephoned Livingstone who dictated to

Kangas the text for an application card to be printed

for the organization which respondent was formmg

(R 226-227; 351-352). Kangas handed the text to a

printer and ordered the cards for the next day (R.

353-354) On Tuesday, Porter, without checking out,

left the plant as he had been instructed, picked up the

cards (R. 228; 355), and on his return gave them to

Head Inspector Hodges (R. 231-232).' Thus the ap-

plication cards were ready and a name was selected

before the employees took any steps to form their

or2:anization.

During the afternoon of July 27, Porter, pursuant

to the program laid down by Livingstone (supra

pp. 6-7), led a group of 15 to 20 employees to the plant

~7T .fon.,.t to discredit Porter's testimony that the applica-

vTdel tending to show that Porter was
^f^^^^^^^^^X^^

that he did not advance the money for the printing (R. 1123 1 lib •

S: Jhis evidence confirms the crucialfact *•-* Porter and not «^e

A11i.,nce arranged for the printing. Moreover, none ot the eariy

feirrofX Alliance knew anything about how the cards came

to be printed or how the name of the organization prmted thereon

was selected (see, e. g., R. 677)

.



office. Acting as spokesman, he asked Livingstone

and Daehtler for permission to form an independent

union and for various improvements in working con-

ditions (R. 232-235; 306-307; 651-652). Daehtler

gave the requested permission and said that respond-

ent was willing to consider granting pay raises and

vacations with pay (R. 306-307). The committee

was told to obtain the adherence of a majority of

the employees (R. 652; 1301). At the close of the

shift that day several employees, stationed at the

plant gate, passed out the application cards which

had been prepared and amiounced that an organiza-

tional meeting would be held that evening (R. 236-

237; 362; 653). At the meeting thus announced, the

employees decided to form the organization which

respondent had conceived and a committee was se-

lected to prepare an appropriate constitution (R.

654-655; 656-657; 1078-1080).

A day or so after the organization meeting of July

27 Livingstone gave Porter a rough draft of a pro-

posed working agreement and told him to submit it

to an attorney to be put in legal form. Porter se-

lected one Wendell W. Schooling, who expressed

dissatisfaction with the document after examining

it, and suggested that Porter tell the management
to send someone to discuss it with him (R. 240-244;

368-369). Thereafter, Porter referred the constitu-

tion committee of the Alliance to Schooling (R. 1298),

and a constitution and bylaws were drawn up for

the organization by this attorney (R. 658-659; 1080-

1081; 1126). At this point Porter dropped out of
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further active participation in the Alliance (R. 308).

Later in the week, Kangas, Porter, and Hodges

were praised by Livingstone for the work they had

done, at a dinner given by the latter to celebrate

respondent's success in arranging the formation of

the Alliance (R. 369-371). Thereafter, Porter re-

ceived as the promised reward for his services an

unprecedented 2-week vacation with pay (R. 249-

250, 252-253)."

On August 12, respondent entered into a written

contract with the Alliance, according it recognition as

the exclusive bargaining agent for all employees at

the Bell plant, granting an increase in wages, and

agreeing to negotiate with the Alliance a plan to

institute vacations with pay (R. 122-129). Since its

execution, the contract has been renewed annually and

at the time of the hearing an agreement for one year

was in effect, dated November 10, 1941, which con-

tained an automatic annual renewal clause (R. 188-

208).

2. Respondent's Rnancial and other support of the Alliance, after its

formation, and interference with its administration

After its establishment, the Alliance continued to

receive valuable support from the management. Its

executive council regularly met in the plant durmg

working hours (R. 565-568; 1164), and its officials

openly solicited members and collected dues in the

plant on Company time (R. 507-511; 511-513; 530-

536 ; 606-607). A mild remonstrance against this activ-

B Up to this time, tl.e hourly paid ein|>loyees had not been given

paid vacations (R. 407).
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ity by the management in June 1942 (R. 1093-1094)

was ignored by the Alliance; yet no disciplinary action

was taken (R. 1145)/

The extent to which the Alliance is in fact company-

bound is shown by its acquiescence in management

interference in its internal affairs.'^ In fact, such

interference was not merely tolerated, it was sought

by Alliance officials. In February 1942, when Presi-

dent Hess of the Alliance resigned, Overlander, a

member of the executive council, consulted Plant Man-

ager Hileman in regard to a successor. Hileman ex-

pressed disappointment at Hess^ resignation, saying

that he had just given him ^' quite a build-up" in the

magazine of the Society of Automotive /Engineers.

He then proposed various employees for the position

of president and objected to one on the ground that

' Contrast this tolerant attitude with the severe manner in which
the management asserted its disciplinary powers over members
of the Union. On one occasion, Plant Manager Hileman heatedly
told two employees, Smith and Spencer, whom he knew to be mem-
bers of the Union, that he would throw them bodily out of the plant
if they conducted any union activities on company time (R. 582;
615 ; 1186) . Another employee, Jolly, who handed out a few union
cards in the lunch room during a lunch period, was approached
the next night by Foreman Guenzler and warned that the Com-
pany would not tolerate such activities even during the lunch
period. The next night a bulletin was posted instructing em-
ployees to refrain from conducting private activities in the lunch
room (R. 623-627).

^ Since its organization the Alliance executive council has met
at intervals of from 1 to 3 months with the management, in the
plant, on company time, (R. 814-1070; 1095-1096; 1097). The
minutes of the first two of these meetings were prepared by
Livingstone (R. 1280). The minutes of subsequent meetings were
submitted to the management before being posted on the plant
bulletin board (R. 811-812).
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-we should have an older man" (R 631-634). Simi-

larly in the fall of 1941, Alliance President Baldwin

and executive council member Smith became disturbed

about the participation in Alliance affairs of various

supervisors. They went to Personnel Manager MiU-

man and submitted this vital matter to him for deci-

sion (R 1138-1139; 1146-1148). On October 23, 1941,

•without further consultation with any Alliance repre-

sentative, Millman posted a notice in the plant, declar-

ing that certained named employees, since they held

supervisory positions, were ineligible for membership

in the Alliance and were being asked to resign. The

question was not submitted to the membership of the

Alliance (R. 555-556; 1105-1106; 1150).

The record amply demonstrates what respondent

thus acknowledged: That supervisory employees

played leading roles in the Alliance at the time of its

origin and for years thereafter. Several of the em-

ployees belatedly named by the management m its

notice of October 23 as ineligible for membership m

the Alliance were numbered among its active organiz-

ers James Creek, first president of the organization

(R. 814), served in this office for about 3 or 4 months

while he' was at the same time head of the plant's

maintenance department (R. 1091-1092). E. T.

Fickle, one of. the supervisors named m the notice,

took over Creek's duties when the latter was trans-

ferred to the sales department in 1938 (R. 1091). His

duties have remained the same since that time (R.

537). Pickle had served on the executive council of

the Alliance since its inception and had also served
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as president for a long period, being reelected in Sep-

tember 1941 and serving thereafter in this office for

about a month and a half imtil he was recalled (R.

539-540; R. 546, Bd. Exh. 10). C. E. Weisser, super-

visor of the heat-treat department and an executive

council member, had occupied his supervisory position

for about 2 years previous to October 1942 (R. 1102)

and had been a member of the executive council for

at least 1 year of this time (R. 536-537; 553).

3, Summation as to the Alliance

The Alliance is entirely a creation of respondent.

The employees participating in its formation acted as

no more than rubber stamps. The actual mechanics

of its launching were carried out in part by high

Company officials, Livingstone, Dachtler, and Kangas,

and in part by an employee, Porter, who acted as

their ^^ recruiting sergeant." Triplex Scretv Co. v.

N. L. R, B., 117 P. (2d) 858, 860 (C. C. A. 6).^ An
attorney was selected for the Alliance by the em-

ployer's agent (supra, p. 9),''' and various steps in its

organization, such as the preparation of membership

application cards, the creation of a committee to

make demands on the Company, and the calling of

^ The use of such agents in the formation of company-dominated
unions is a familiar phenomenon. See, in addition to the Triplex

case, cited in the text, Union Drawn Steel Go. v. N. L. R. B.^ 109 F.

(2d) 587, 690-591 (C. C. A. 3) ; A^. L. R. B. v. Moltrup Steel Prod-
ucts Co., 121 F. (2d) 612, 617 (C. C. A. 3) ; Atlas Underwear Co.

V. N. L. R. B., 116 F. (2d) 1020, 1022-1023 (C. C. A. 6);
N. L. R. B. V. Good Coal Co., 110 F. (2d) 501, 505 (C. C. A. 6),
cert, denied, 310 U. S. 630.

''N. L. R. B. V. Falh Corp., 308 U. S. 453, 461; N. L. R. B. v.

Baldwin Locomotive Works, 128 F. (2d) 39, 49 (C. C. A. 3).
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the first meeting, were all the work of the Company's

offieers and were carried out according to a blueprmt

laid down by them (supra, pp. 6-9). At the same time,

the Company made sure of adequate information to

guide its steps by engaging in the illegal practice of

espionage (supra, pp. 4-5).

The creation of the Alliance was attended by

Livingstone's open and clearly illegal expression to the

plant supervisors of respondent's hostility to the

C. I. O. and preference for an inside union (supra,

pp. 5-10) ." Thereafter, " emulating the example set by

the management" (International Association of

Machinists v. N. L. R. B., 311 U. S. 72, 81), super-

visory employees dominated its leadership and gave

it support (supra, pp. 10-13). After the Alliance was

under way, respondent directly interfered 5-^Hte^

fairs on more than one occasion (supra, pp. 11-13), and

gave it typically illegal Company support (supra,

pp. 10-13) resulting in important advantages over any

Una fide union seeking the employees' allegiance.

With respect to respondent's violation of Section

8 (2) of the Act, this case is on all fours with the

recent decision of this court in N. L. B. B. v. Germam

Seed and Plant Co., 134 F. (2d) 94 (C. C. A. 9)
.

There,

as here, an inside organization was called into bemg by

agents of the employer who suggested the attorney

who prepared the organization's constitution; once

launched, the organization was run by supervisoiy em-

ployees and given valuable employer support. We sub-

^^ International AumcMion of Mcwhinists
l-^'W^.^^^^

U. S. T2, 78; N. L. R. B. v. Link-Belt Co., 311 U. S. 584, COO.
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mit that the Board's conclusion that respondent domi-

nated and interfered with the formation and adminis-

tration of the Alliance and contributed financial and
other support thereto (R. 70), is fully supported by-

substantial evidence.

B. Interference, restraint, and coercion

We have noted that at the time of respondent's

acquisition of the Bell Plant, the employees were

apprehensive that it might be closed and its opera-

tions moved by respondent to its other plants (siipray

p. 4). In its campaign to disrupt the Union's

organizing drive, respondent exploited this fear to the

utmost. Livingstone took an early opportunity to

warn the supervisors that if the plant was organized

by a nationally affiliated union, it would be closed

down (supra, pp. 5-6). Similar threats were voiced by
Hodges to Porter in 1937 (R. 293-294) ; by Hileman
to a committee of the Alliance in 1938 (R. 390-391)

;

and by Millman to an employee in 1942 (R. 577).

The coercive nature of threats of this kind is well

settled.'' They go to the very root of the employees'

economic security by threatening a permanent curtail-

ment of their opportunities for earning a livelihood.

Respondent's supervisors engaged in other no less

effective methods of restraining union membership.

^2 N.L.R. B. V. Bradford Dyeing Association, 310 U. S. 318, 335

;

N. L. R. B. V. Pa^i-fk Gas & Electnc Co., 118 F. (2d) 780, 788
(C. C. A. 9) ; ^V. Z. R. B, V. Oregon Worsted Co., 96 F. (2d) 193,
195-196 (C. C. A. 9) ;

N. L, R. B, v. Gei-mmn Seed and Plant Co.,

134 F. (2d) 94 (C. C. A. 9) ; OugUon v. N. L. R. B., 118 F. (2d)
486, 488-489 ( C. C. A. 3) , cert, denied 315 U. S. 797.
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When Employee Overlander applied for a job in De-

cember 194o/Personnel Director Millman asked him

whether he belonged to a union. On being told by

Oberlander that he was an inactive member of the

Teamsters' Union, Millman advised him that respond-

ent had a miion in its shop with which it had "very

friendly relations" (R. 628-629). The significance of

this statement was not lost on Overlander ;
he "got the

impression that Thompson's was more or less m favor

of not having an outside union in there" (R. 630),

and joined the Alliance (R. 631). When Employee

Crank advised Millman in April 1942, that he was

dissatisfied with the Alliance and was considermg

joining the Union, he became the subject of an organ-

ized campaign to make him change his mind, partici-

pated in by no less than three of respondent's manage-

ment hierarchy (R. 514-518). Porter, similarly, was

warned bluntly by his foreman that, "When you put

that C. I. O. button on you are hanging out your neck.

Somebody will take a crack at it" (R. 273-274)."

Respondent's extreme hostility to the C. I. O. was

also voiced to its employees in its official publication,

Friendly Forum, which is distributed without charge to

all employees (R. 501, Bd. Exh. 8). An editorial car-

ried in the issue of May 29, 1941, for example, pro-

claimed that (R. 1262)

:

The C. I. O. has shown more contempt for

Defense Efforts than it has shown desire to

cooperate, while the A. F. of L. has stated a

-The record reveals one other extremely v«lf;ar attempt to cast

aspersions on the Union .hich need not be set ont here n, deta.l

(R. 518-521; 617-C18).
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desire to cooperate, but both have been militant

in their efforts to prevent even the slightest

curtailment of labor's rights, especially labor's

right to strike.

The issue of September 19, 1941 reprinted an ad-

dress hostile to unions by Earl Harding, which

depicted them as led by dangerous agitators. The

following is a typical excerpt (R. 1271) :

* * ^ we permitted labor organizations

to be trained in Communist ^* labor colleges,''

not by educators but by agitators. We even
paid expenses of such ^^ students" to Russia
for post-graduate courses in revolutionary

technique * * ^ Then we let Communists
impregnate, in many instances dominate, the

American labor movement. And, in the name
of '* academic freedom," we let their poison
filter into our schools.

The Board's conclusion that the foregoing acts and
statements of respondent's supervisors, and the dis-

tribution of anti-union articles to its employees, inter-

fered with, restrained, and coerced its employees in

the rights guaranteed in Section 7 of the Act, was
clearly proper. International Association of Machin-
ists V. N. L, R, B., 311 TT. S. 72, 78; N. R R. B, v.

Link-Belt Co,, 311 U. S. 584, 588-590; N. L. R. B. v.

Germain Seed and Plant Co., 134 F. (2d) 94 (C. 0. A.

9) ; N, L. R. B. v. Paci-jic Gas & Electric Co,, 118 F.

(2d) 780, 788 (C. C. A. 9) ; N, L. R. B, v. Stinshine

Mining Co., 110 F. (2d) 780, 786 (C. C. A. 9), cert,

denied 312 U. S. 678 ; N, L. R. B. v. Chicago Apparatus
Co., 116 F. (2d) 753, 756, 757 (C. C. A. 7) ; .V. L. R. B
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V. New Era Die Co., 118 F. (2d) 500, 505 (C. C. A. 3) ;

N. L. B. B. V. Locomotive Finished Material Co., 133

F. (2d) 233,234 (C. C. A. 8).

It cannot be contended here that respondent's as-

saults upon the Union were privileged as an exercise

of the right of free speech. Its warnings that the plant

would be closed, that the wearing of a C. I. O. button

would jeopardize the wearer's job in the plant, and the

like (supra, pp. 5-6, 15-17), were no mere expressions

of opinion. They constituted threats that the employer

would use his superior economic position in a manner

made illegal by the Act. That such direct acts of

coercion are illegal, even though vocal in form, is

established by the Supreme Court's express reminder,

in A^. L. B. B. v. Virginia Electric & Poiver Co., 314

U. S. 469, 477, that "in determining whether a course

of conduct amounts to restraint or coercion, pressure

exerted vocally by the employer may no more be disre-

garded than pressure exerted in other ways."

Point II

The Board's order is wholly valid and proper under the Act

The cease and desist provisions of the Board's order

(R. 47-48) are mandatory under Section 10 (c) of the

Act. N. L. B. B. V. Pennsylvania Greyhound Lines,

Inc., 303 U. S. 261, 265. Paragraph 1 (d) of the or-

der, which directs respondent to cease and desist from

"in any other manner interfering with, restraining,

or coercing its employees" in the exercise of their

rights under Section 7 of the Act (R. 47), is warranted

in view of respondent's independent violations of Sec-
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tion 8 (1) (supra, pp. 15-18), as well as its violation of

Section 8 (2). N. L. R. B, v. Express Publishing Co.,

312 U. S. 426; N. L. R. B, v. Paciiic Gas and Electric

Co,, 118 F. (2d) 780, 789-791 (C. C. A. 9) ; American

Smelting d-, Refining Co. v. A^. L. R. B., 128 F. (2d)

345 (C. C. A. 5) ; N. L. R. B. v. Germain Seed & Plant

Co., 134 F. (2d) 94 (C. C. A. 9).

The propriety of the provisions requiring respond-

ent to disestablish the Alliance and withdraw recogni-

tion from it, and to post appropriate notices, are well

established.

CONCLUSION

It is respectfully submitted that the National Labor

Relations Act is applicable to respondent, that the

Board's findings are supported by substantial evi-

dence, that its order is wholly valid and proper, and

that a decree should issue enforcing the order in full

as prayed in the Board's petition.

Robert B. Watts,
General Counsel,

Ernest A. Gross,

Associate General Counsel,

Howard Lichtenstein,

Assistant General Counsel,

Joseph B. Robison,

ISADORE GrEENBERG,

Attorneys,

National Labor Relations Board..

June 1943.



APPENDIX

The pertinent provisions of the National Labor Re-

lations Act (Act of July 5, 1935, c. 372, 49 Stat. 449;

29 U. S. C, Supp. v., Sec. 151 et seq.) are as foUows:

Sec 7. Employees shall have the right to self-

organization, to form, join, or assist labor or-

ganizations, to bargain collectively through rep-

resentatives of their own choosmg, and to

engage in concerted activities, for the purpose

of collective bargaining or other mutual aid or

protection. . . , ^ .•

Sec. 8. It shall be an unfair labor practice

for an employer

—

(1) To interfere with, restrain, or coerce em-

ployees in the exercise of the rights guaranteed

in Section 7.
. .^i ..i i?

(2) To dominate or interfere with the torma-

tion or administration of any labor organization

or contribute financial or other support

to it: ^' * ^
* 4f ^ ^ *

Sec. 10. (a) The Board is empowered, as

hereinafter provided, to prevent any person

from engaging in any unfair labor practice

(listed in section 8) affecting commerce.
^ ¥r *

^ ^ * * *

(c) ^ * "" If upon all the testimony

taken the Board shall be of the opinion that

any person named in the complaint has engaged

in" or is engaging in any such unfair labor

practice, then the Board shall state its hndings

of fact and shall issue and cause to be served

on such person an order requiring such person

(20)
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to cease and desist from such unfair labor prac-
tice, and to take such affirmative action, includ-
ing reinstatement of employees with or without
back pay, as will effectuate the policies of this

Act. * * ^

* ^ * ^ ^

(e) The Board shall have power to petition
any circuit court of appeals of the United States
* * ^- wherein the unfair labor practice in
question occurred or wherein such person resides
or transacts business, for the enforcement of
such order * * * and shall certify and file

in the court a transcript of the entire record in
the proceeding, including the pleadings and tes-

timony upon which such order was entered and
the findings and order of the Board. Upon such
filing, the court shall cause notice thereof to be
served upon such person, and thereupon shall

have jurisdiction of the proceeding and of the
question determined therein, and shall have
power * * * to make and enter upon the
pleadings, testimony, and proceedings set forth
in such transcript a decree enforcing, modifying,
and enforcing as so modified, or setting aside in
whole or in part the order of the Board. No
objection that has not been urged before the
Board, its member, agent or agency, shall be
considered by the court, unless the failure or
neglect to urge such objection shall be excused
because of extraordinary circumstances. The
findings of the Board as to the facts, if sup-
ported by evidence, shall be conclusive. * * *

U. S. SOVERNMENT PRINTING OFFICC: I94S
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No. 10383

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

National Labor Relations Board,

Petitioner,

vs.

Thompson Products, Inc.,

Respondent.

BRIEF FOR RESPONDENT THOMPSON
PRODUCTS, INC.

Jurisdiction.

This case is before the Court on petition of the Na-

tional Labor Relations Board for enforcement of its or-

der issued against respondent pursuant to Section 10(c)

of the National Labor Relations Act [49 Stat. 449

(1935), 29 U. S. C. Sees. 151-166 (Supp. II, 1936)].

The jurisdiction of this Court is based upon Section

10(e) of the Act. Respondent is an Ohio corporation

having its principal place of business in Cleveland, Ohio,

and with industrial plants in Cleveland, Ohio; Detroit,

Michigan; and Bell, California. This proceeding involves

only the Bell, California, plant where the alleged unfair

practices are asserted to have occurred.
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The decision and order of the Board (46 N. L. R. B.

No. 64) is set forth at pages 46-49 of the record, the in-

termediate report of the trial examiner is set forth at

pages 50-79 of the record, and the amended complaint of

the Board and respondent's answer thereto are set forth

at pages 32-38 and 28-30, respectively, of the record.

Statement of the Case.

On December 31, 1942, the Board issued its Decision

Findings of Fact, Conclusions of Law, and Order [46 N.

L. R. B. No. 64, R. 46-49]. Its Findings and Conclusions

may be briefly summarized as follows: Respondent dom-

inated and interfered with the formation and administra-

tion of Pacific Motor Parts Workers Alliance (herein-

after referred to as Alliance), and contributed support to

it, and by these and other acts, interfered with, restrained

and coerced its employees in the exercise of the rights

guaranteed them in Section 7 of the Act, and thereby vio-

lated Sections 8(1) and (2) of the Act. The Board or-

dered respondent to cease and desist from dominatmg and

interfering with the administration of or contributing

financial or other support to the Alliance or any other

labor organization, from recognizing the Alliance or givmg

effect to the collective bargaining between the Alliance

and respondent, and from in any other manner interfering

with, restraining, or coercing its employees in tlie exer-

cise of the right to self-organizati.m. to form, join or

assist labor organizations, to bargain collectively through

representatives of their own choosing, an.l to engage in

concerted activities for the purposes of collective bar-



gaining or other mutual aid and protection, as guaranteed

in Section 7 of the Act. The Board further ordered re-

spondent to withdraw all recognition from and completely

disestablish the Alliance, and post appropriate notices.

On March 10th, 1943, the Board filed with this Court

its petition for enforcement of its order [R. 81-85]. On
March 17, 1943, respondent filed its answer to the petition

[R. 89-92]. In said answer, respondent challenges the

sufficiency of the evidence to support the Board's above

mentioned Findings and Conclusions and questions the

propriety of the Board's Order.

Respondent does not question the applicability of the

National Labor Relations Act to its operations or the

jurisdiction of the Board over respondent.

The pertinent provisions of the National Labor Rela-

tions Act are set forth in Appendix ^^A", infra, p. 41.



ARGUMENT.
I.

The Petition for Enforcement Must Be Denied Under

the National Labor Relations Board Appropriation

Act, 1944, Which Stabilizes Bargaining Relations

for the Duration.

The Board has found that the Alliance was a company-

dominated union, and has, therefore, ordered the respond-

ent to disestablish it, to cease bargaining with or recogniz-

ing it or giving effect to the contract with it. Although,

we submit, the Board's findings and conclusions are not

supported by substantial evidence, even if we assume for

purposes of argument that the Board's findings, conclu-

sions, and order were in every respect valid when issued,

the petition for enforcement must be denied. Under a

recent enactment of Congress, existing collective bargain-

ing representatives are not to be disturbed by the Board

unless a complaint is filed within three months of the

execution of a labor agreement, which was not done m

the instant case.

By the National Labor Relations Board Appropriation

/^(.t'l944 (Title IV. Labor-Federal Security Appropria-

tion Act, 1944, Pub. 135, dipt. 221, 78th Cong. 1st Sess.,

H R 2935), approved July 12, 1943. Congress made ap-

propriations to meet the expenses of the P>oard for the

fiscal year ending June 30, 1944, and in so doing provided

as follows:

"* * * No part of the funds appropriated in this

title shall be used in any way in connection with a

comi)laint case arising over an agreement lictwecn

management and labor which has been m existence

for three months or longer without complaint being

filed: Provided, That, hereafter, notice ot such agree-
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ment shall have been posted in the plant affected for

said period of three months, said notice containing in-

formation as to the location at an accessible place of

such agreement where said agreement shall be open
for inspection by any interested person."

The above provision was precipitated by the action of

the Board in issuing a complaint, at the instigation of the

CIO, against Henry J. Kaiser's Portland, Oregon, ship-

yard to set aside his AFL contract on the ground it is in-

valid because the AFL was not the duly selected repre-

sentative of his employees at the time the contract was
entered into (11 Lab. Rel. Rep. 354, 498, 598). The pur-

pose of the above provision was, in the words of Sena-
tor Bridges, "to stabilize labor differences during this

critical wartime" (89 Cong. Rec. 6648). This was to be

accomplished by freezing collective bargaining relations

for the duration of the war and thereby prevent, during
these critical times, the interference with production
which invariably follows N. L. R. B. intervention in at-

tacking the validity of collective bargaining agreements
or in holding elections. Congress, therefore, took away
from the Board jurisdiction to disturb existing union-em-
ployer collective bargaining relationships. For the con-
venience of the Court in Appendix "B", infra, page 46,
we briefly discuss the legislative history of this provision
with pertinent quotations from the statements of the leg-

islators relative to its purpose and effect.

Though Congress did not directly amend the National
Labor Relations Act because the provision was to be ef-

fective only for the duration, there can be -no doubt that
Congress by the specification in the Appropriation Bill did
remove all jurisdiction from the Board to take any action



affecting established (for more than three months) col-

lective bargaining relationships. Thus, the Congressmen

who opposed the measure did so because, in the words of

.Senator Wagner, the author of the National Labor Rela-

tions Act, it "would practically repeal the Labor Relations

Act" (89 Cong. Rec. 7104).' Senator McCarran, who

was in charge of the Bill in the Senate, explained the pur-

pose of the provision as follows (89 Cong. Rec. 7103)

:

We believe that when agreements are now

in existence, regardless of whom the agreements may

favor, the agreements should be frozen, if I may use

that term, or at least stabilized for the duration of

the war, and not disrupted by confusion, misunder-

standing, elections, or what not."

In the instant proceeding the Board seeks to disestab-

lish the Alliance and to nullify its contract with the re-

spondent. That collective bargaining agreement [R. 188-

208] , which is effective for one year subject to automatic

renewal from year to year thereafter unless terminated

by a written notice thirty days prior to an anniversary

date, was entered into on November 10, 1941. No charge

against the Alliance, the respondent, or this contract was

filed until May 1, 1942 [R. 1116]. on which date the

United Automobile, Aircraft and Agricultural Implement

Workers of America, CTO (hereinafter referred to as the

Union) filed its initial charge with the Board. The Board

did not issue its complaint against respondent u.itit .\ugust

28, 1942 fR. 3-7]. more than nine months after execution

of the agreement. Under such circumstances, in view of

is concerned" (Senator Reed, 89 Cong. Kcc. 7104).
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the provisions of the National Labor Relations Board Ap-
propriation Act, 1944, the Board has no jurisdiction to

continue with this proceeding against respondent, engaged
in vital aircraft parts production, and the same must be

dismissed.

There can be no question but that this Act applies to

pending cases. Thus, it v^as designed to require a dis-

missal of the Kaiser case, in which hearings were held by
the Board many months ago. The Board has just recently

issued to the parties in that case an order to show cause

why it should not be dismissed under this new Act.

Furthermore, there is no doubt (notwithstanding the

Board's present assertions to the contrary) that the Act
removes jurisdiction from the Board to upset existing col-

lective bargaining agreements, even though the union in-

volved is an illegal, company-dominated union. Robert B.

Watts, general counsel of the Board, in instructions to the

Board's staff has just given the following interpretation

of the effect of the amendment to the Appropriations Act
in proceedings involving allegedly company-dominated
unions (12 Lab. Rel. Rep. 805, 806) :

'

'3. 8(2) Cases. Cases involving domination or
interference with the formation or administration of
a labor organization, regardless of the existence of
an agreement with the allegedly illegal organization
are not covered by the amendment. In such cases the
Board will proceed in all respects as before and will

issue its normal 8(2) order."

There is absolutely no merit whatsoever in the position

taken by the Board's counsel. On the contrary, until the

promulgation of this interpretation it was conceded by
everyone, including the Board itself, that the effect of the



Act was to prevent the upsetting of existing labor agree-

ments, whether they were with a company-dominated

union, the AFL, the CIO, or an independent union. We

submit that the Act does prevent proceedings to set aside

contracts with allegedly company-dominated unions, for

the following reasons:

(1) The Act prohibits disturbing an •'agreement

between management and labor". The Act does not

limit its prohibition to contracts with the AFL or the

CIO or with unions which are the representatives of

the employees under Section 9(a) of the National

Labor Relations Act. There can be no doubt but

that the contract between the respondent and the Al-

liance was a contract between management and labor.

The Board's complaint herein alleged [R. 5] and our

answer admitted [R. 29] that "the Alliance is a labor

organization as defined in Section 2, subdivision (5)

of the [National Labor Relations] Act." Certainly,

therefore, respondent's contract with the Alliance was

a contract with "labor". The Act is clear and unam-

biguous and any attempt to read an exception into the

Act which is not expressed therein is clearly unwar-

ranted.

(2) The purpose of the amendment to the Ap-

propriations Act was to prevent the Board from dis-

turbing existing labor agreements so as to avoid m-

terference with production. Production is interlered

with by Board intervention just as much when the

union is a company-dominated union as when the

union is a nationally affiliated union free from em-

ployer domination. Congress fully recognized that

for the duration of the war it was removing employee

protection under the Wagner Act, but it did so be-



cause it appreciated that in this critical period all-out

production was more vital than the protection of such

rights.

(3) In the discussions of the Bill on the floor of

Congress, not a single word was uttered by any Con-

gressman even indicating that contracts with com-

pany-dominated unions would not come within the

scope of the provision. On the contrary, the com-

ments of all the Congressmen were to the effect that

the provision would apply to all contracts with any

union.

(4) On June 17, 1943, the day after the House
amended the Appropriations Bill to include the prohi-

bition against upsetting existing labor relations, the

Board issued a statement opposing this amendment
in which it said in part (12 Lab. Rel. Rep. 595, 596)

:

''Under the terms of the amendment no con-

tract, regardless of zvhether made zmth a com-
pletely company-dominated union, or made with

other unions as a result of collusion, fraud, or

duress,—and completely regardless of whether
the contracting union has any members what-
ever among the employees affected—can any
longer be challenged if it has been in effect three

months." (Italics supplied.)

The Board correctly interpreted the effect of the

House amendment which was passed by Congress

in the identical language.

(5) vSenator Wagner opposed in the Senate ap-

proval of the House amendment on the ground that

it would prevent the setting aside of contracts with
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company-dominated unions. Thus he stated (89

Cong. Rec. 7104)

:

'\
. . We passed the Labor Relations Act

because we wanted to do away with company

unions. No one objects to that, but what is

proposed here will in effect authorize a com-

pany union."

(6) The amendment was expressly designed to re-

quire a dismissal of the Kaiser proceeding. Yet in

the Board's complaint against the Kaiser Company,

it was alleged not only that the AFL union involved

did not represent a majority of the employees when

the contract was entered into, but also that the con-

tract was invalid because the company had given

illegal assistance to the AFL (11 Lab. Rel. Rep. 354).

By its clear and express language the Appropriation Act

prohibits interference with contracts with any labor union,

whether company-dominated or not, and we have been

unable to discover anything indicating the intent of Con-

gress was otherwise.

We submit that as a result of this recent Act of Con-

gress, even if we assume that the Board's findings, con-

clusions, and order were valid in their entirety when is-

sued, the Board's petition for enforcement must be dis-

missed.
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II.

The Board's Findings of Fact Are Not Supported by
Substantial Evidence and the Board's Order Is

Improper and Illegal.

A. Alleged Domination and Support of the Alliance.

1. Formation of the Alliance.

Preliminary to discussing the evidence we wish to point

out that though the AlHance was formed in August, 1937,

no charge was filed with the Board asserting it was a com-

pany-dominated union until May 1, 1942 [R. 1116]. We
submit that where there is such an unreasonable delay of

almost five years in challenging the validity of a union

as a bargaining agent, under the sound equitable doctrine

of laches the Board should not have entertained the charge,

and that it abused its power in failing to dismiss the pro-

ceeding on respondent's written motion [R. 27-28] which

was based on the unfairness in requiring it to defend

itself on such stale charges. This Court should refuse

to enforce the Board's order on the same ground. This

is particularly true where, as here, when the Alliance

v/as formed the CIO—charging union was active in the

plant and made at that time an investigation to determine

whether there was any basis for a charge of company

domination and concluded there was not [R. 776-779,

1231-1232].

Aside from the delay in filing the charge, we submit

that the Court should deny enforcement of the Board's

order because the Board's findings are not sustained by

substantial evidence and the order is improper even on

the facts as found. In its brief, the petitioner refers to

certain alleged conversations between respondent's ofificers

and supervisory employees relative to the organization of
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an inside union. Such conversations cannot, of course,

have interfered in any way with the rights of the pro-

duction employees under the Act, so while we believe the

evidence does not support the findings relative to them,

there is no necessity of answering the argument in peti-

tioner's brief so far as it relates to such matters.

The alleged company domination in the formation of

the Alliance is asserted to have occurred under the fol-

lowing circumstances: Respondent's manager Dachtler

instructed the assistant manager Victor Kangas to have

an employee join the union to report on its activities;

Kangas had an employee Porter carry out these instruc-

tions : Livingstone, respondent's personnel director, through

Kangas, had Porter talk a group of employees into com-

ing into Livingstone's office and request permission to

form an inside union and make certain demands for im-

proved working conditions; Livingstone dictated to Kan-

gas the wording for the inside union's application cards

;

Kangas had the cards printed, and on Kangas" instructions

Porter picked them up from the printer on company

time As Porter was not a supervisory employee [R. 408]

.

the basis of the Board's order is that Porter engaged in

the above described activity at the request of the re-

spondent. We submit that there is no substantial evidence

that Porter engaged in such activity or, if he did. that he

did so at the request of respondent. Finally, in any event,

assuming the facts were as found, as a matter o± law

this did not amount to domination of the Alliance.

The findings as to the alleged activity of Porter were

based primarily on the testimony of Porter and in part

on the testimony of Kangas. In view of the tact that the

testimony of these two witnesses was utterly worthless

and the evidence to the contrary was overwhelming, there
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was no substantial evidence to support the Board's find-

ings. Kangas and Porter were very close friends [R.

321, 441]; they were both hostile to respondent and pro-

CIO, Porter being a member of the Union. Kangas had

been discharged by the respondent prior to the Board's

hearing, and Porter's employment had been terminated

under unusual circumstances hereinafter detailed. These

two men were out ''to get" the respondent, and the record

clearly demonstrates that their testimony was a "cooked-

up" story to aid the union and hinder the respondent.

We will consider separately the testimony of these two

witnesses.

Porter. The testimony of Porter was utterly worth-

less and entitled to no credibility. We fully recognize the

right of the Board to resolve the conflicts in testimony

and make the findings of fact, but we submit that the

testimony of Porter could not as a matter of law con-

stitute substantial evidence for the following reasons:

(1) Porter was strongly pro-CIO. He joined the

union in April, 1942 [R. 274], reported to the Board

in the same month as to his alleged activities in or-

ganizing the Alliance in 1937 [R. 289], and the

union filed its charge with the Board on May 1, 1942!

(2) Porter was likewise hostile to the respondent.

This is clearly shown by his testimony as a whole.

(3) Porter left respondent's employ under circum-

stances which clearly reflect on his trustworthiness

and credibility. In July of 1942, Porter reported to

the F.B.I, that he had found emory dust in his

machine. After an agent of the F.B.I, investigated

Porter's machine, he had a private conference with
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Porter who immediately thereafter quit respondent's

employ in such haste that he wouldn't wait ten min-

utes for his check and walked out of the plant with

the F.B.I, agent after him [R. 1169, 1171-1173, 1195-

1196]. About the same time the CIO had reported

to the War Production Board that respondent was

not making full use of its machines, a report which

upon investigation by the W.P.B. proved untrue

[R. 580-581, 1202-1203]. The Porter-F.B.I. inci-

dent apparently was part of a CIO attempt to dis-

credit the respondent, an attempt which back-fired.

(4) Porter's testimony as a whole shows that he

was a weak, halting and unconvincing witness. He

was inconsistent, repeatedly contradicted himself, and

much of his story was inherently improbable. We

can only refer herein to a few of the many instances

in Porter's own testimony which demonstrated his

complete unreliability. Thus, Porter testified that

he overheard Livingstone dictate to Kangas on July

26, 1943 the wording to be printed on the inside

union's application cards, which included the name

Pacific Parts Workers Alliance [R. 277], and yet he

further testified that at an alleged private meeting

with Livingstone a few days later, Livingstone asked

what the name of the inside union was going to be

[R. 247] ! He further testified that in 1937 he heard

no comments about the possibility of respondent going

out of business [R. 280]: yet when he was being

pressed on cross-examination to state why he sought

to organize an inside union he stated that one of the

reasons was tlie possibility, which had been reported

to him, that the plant might close [R. 293]! Al-

though Kangas, according to Porter, told Porter
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that Livingstone wished to see him at the Jonathan

Club but did not tell him what for [R. 300-301],

when Porter arrived at that meeting (which was the

one where Porter was allegedly requested to encour-

age the formation of an independent union), Dachtler

asked him if he knew what he was there for, and

Porter replied that he did [R. 215]!

(5) Though the Board's findings rest exclusively

on the testimony of Porter and Kangas, and they

told the same story in general, that is, that Porter was

instructed to and did encourage the employees to form

an inside union, they contradicted each other more

often than not as to the details of this alleged plot.

Thus Kangas testified he asked Porter in 1937 to

join the union to report on its activities [R. Z7Z-

374]; Porter testified Kangas did not [R. 331].

Porter testified that when Livingstone asked him to

undertake his alleged activities, he was promised

all sorts of unbelievable privileges and remunera-

tion but that he was not particularly interested in

such promises fR. 286-289] (!) and that when re-

spondent allegedly gave him $50.00 through Kangas

for this activity he thanked him for it [R. 251].

Yet, according to Kangas, when Porter was allegedly

handed the $50.00, Porter cussed out respondent's

manager in vile language because he felt the sum

was so inadequate [R. 406].

This incident of the alleged payment of $50.00

to Porter was alone sufficient to completely discredit

the testimony of both Kangas and Porter. Thus-

according to Porter, he was promised special favors

and remuneration in July, 1937, and in September,

1937, Kangas handed him the $50.00 at Porter's
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home in the presence of Mrs. Kangas and Mrs.

Porter, stating it was from Hileman, respondent's

general manager at that time [R. 249-251, 322-324].

According to Kangas it was in August or September

of 1938 (this date is significant, as we shall see),

"over a year after the Alliance had been formed"

[R. 402], that Hileman gave him an envelope for

Porter "for reimbursement for his efforts in organiz-

ing the independent union" [R. 403] ; he immediately

thereafter gave Porter the envelope in the wash

room [R. 404-405; and Kangas "did not at that time

know what was in the envelope" [R. 405], but

learned that evening at Porter's house when he cussed

Hileman out [R. 405-406]. As we will hereinafter

point out, the record establishes conclusively that the

only sum Porter was paid was the amount of $40.00

in July of 1938 for special work investigating a theft

at the plant.

(6) In addition to being contradicted by Kangas,

Porter was contradicted by a number of reliable wit-

nesses and by unimpeachable documentary evidence

and was corroborated by no witness other than Kan-

gas. Thus, though Porter testified he joined the

Union in 1937 to report on its activities, Runyan,

who was at that time the principal organizer for the

Union and was not an employee of respondent at the

time of the hearing |R. 111-77^. testified that Por-

ter did not join the Union and that he had person-

ally checked the Union's application cards [R. 779-

780]. Porter testified that he attended the first

meeting of the employees at an electric shop to or-

ganize an independent union [R. 237], though all the

other witnesses who attended that meeting, includ-
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ing Bebb who was the chairman [R. 666-667] ; Pfan-

kuch [R. 786] and Creek [R. 1134], no longer an

employee, testified that Porter was not present. Ac-
cording to Porter it was he who talked the 15 or 20
employees into going into the meeting with Living-

stone, though Wayne Kangas, Victor Kangas' brother

[R. 792], testified that it was not Porter who got

him to go into that meeting [R. 811], and Stubble-

field testified that he was the one who got the em-
ployees together [R. 802-803].

Porter's testimony covering the printing of the

Alliance's membership cards by itself establishes

that no impartial trier of fact could give any cred-

ence to Porter's testimony. There is no conflict in

the testimony to the efifect that Porter, as a ''mes-

senger boy" [R. 1134], picked up the cards from the

printer. However, Porter's additional testimony re-

lating to the cards completely discredited him. Thus,

he testified that he left the plant at about eleven

in the morning for about half an hour to pick up the

cards and did so on company time [R. 229-230] and,

according to Kangas, Porter was back at the plant

during the noon hour [R. 355]. Yet his time card for

the two week period discloses that he took less than

thirty minutes for lunch on each day except on July

27, 1937, the day during which according to Porter

he picked up the cards, when he punched out at noon
for an hour and 22 minutes [R. 760]. When asked

where he got the money for the cards Porter first re-

plied that ''someone of the ups gave me the money"
[R. 230-231

; stricken] ; then that Kangas or Hodges
gave him the money [R. 231] ; later that he couldn't

remember where he got it [R. 277] ; and finally that he
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had ''never been able to figure out'' who gave him the

money for the cards [R. 332] ! He was certain, how-

ever, of two things: first, that he did not pay for

the cards out of his own pocket [R. 231, 332, 333]

and, secondly, that the Alliance never reimbursed him

for payment for the cards [R. 231, 277-278]. Yet

several witnesses testified that as employees inter-

ested in forming an inside union they donated sums

to pay for printing of the cards [R. 798, 803] and the

Alliance produced at the hearing a statement signed

by Porter requesting reimbursement for the cards and

the Alliance's cancelled check made out to and en-

dorsed by Porter in payment for the cards [R, 1122-

1123, 1127-1128]!

The record is full of such inconsistent and unre-

liable testimony on the part of Porter, and his testi-

mony was contradicted by a number of other wit-

nesses and corroborated by none except Kangas,

whom we will now consider.

Kangas. The testimony of Victor Kangas, like that

of Porter, was not entitled to any credit, and no impartial

trier of fact would have placed any reliance upon his

testimony.

(1) Kangas was for the CIO from the very be-

ginning. According to uncontradicted testimony, in

May of 1937 Kangas asked at least one employee

to join the CIO and to get others to do so. He stated

he was concerned about his job and if the CIO would

stand behind him he would stand behind the CIO [R.

747-748].

(2) Kangas was also extremely hostile to the re-

spondent. His work was unsatisfactory to the man-
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agement [R. 1186-1189] and he was discharg-ed in

1940, or, in the words of Kangas himself [R. 464],
''I just beat them before the ink got dry; I under-

stand the skids were greased for me, and I quit before

it happened." Thereafter, Kangas threatened ''to

get" Hileman, respondent's manager, and to put re-

spondent out of business [R. 1190], and made ef-

forts to do so [R. 1200-1203].

(3) In January of 1941, after he had been dis-

charged, Kangas sought to discredit the local man-
agement of respondent by sending a malicious and
false telegram to the respondent's personnel director

in Cleveland [R. 1215-1218]. Kangas, of course, de-

nied- that he sent any such wire [R. 481-482]. How-
ever, by his own testimony he indirectly admitted his

guilt. Thus, when asked for specimens of his hand-

writing, Kangas freely gave a specimen of long-

hand and printing with small letters [R. 478, 1212].

He balked, however, when asked to give a specimen of

his printing in capital letters [R. 478-479]. The
wire which he handed to the telegraph office was
printed in capital letters [R. 1216] ! The record

establishes beyond question by the testimony of an
expert examiner of questioned documents [R. 1219-

1220] and by other evidence that Kangas in fact sent

the wire [R. 1203-1218].

(4) Kangas' testimony as a whole was unconvinc-

ing, was full of inconsistencies and inherent improb-

abilities. Thus, though according to Kangas the

nefarious scheme which Livingstone allegedly con-

cocted to have Porter organize an inside union re-

quired the greatest secrecy, Kangas talked to For-
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ter a number of times giving him instructions and

on each occasion this was at Porter's machine [R.

443] right in the plant within five feet of a drinking

fountain [R. 1155-1156]! According to Kangas, in

July, 1937, Livingstone one afternoon and again in

the same evening asked him to suggest the name of an

employee to initiate the organization of an inside

union [R. 338]. The second time Kangas replied

that he could not think of anyone at the moment [R.

[343] though in June of 1937, according to Kangas,

he had selected Porter to join the CIO to engage in

espionage and Porter was the employee he allegedly

suggested to Livingstone the next day! The record

is full of such unbelievable statements on the part of

Kangas.

(5) As heretofore pointed out, with some exam-

ples, in most essential particulars Kangas' testimony

was in conflict with that of the Board's star wit-

ness, Porter.

(6) Likewise, as in the case of Porter, Kangas'

testimony was contradicted by numerous other wit-

nesses and was corroborated by none, excepting Por-

ter. Thus Kangas testified he attended the meeting in

July, 1937 between Livingstone and 15 or 20 em-

ployees who sought to organize an inside union [R.

360], though, aside from Porter, the other witnesses,

including Kangas' brother, who attended that meet-

ing testified that Kangas was not present |R. 796,

807, 1243]. Kangas testified that Porter was not

paid for the work he did investigating a theft in

1938 [R. 471], though he stated he gave Porter

$50.00 in an envelope from Hileman in August or
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September of 1938 for his alleged part in organizing

the independent in 1937. Not only did Livingstone

deny that he ever asked Porter to initiate an inde-

pendent union movement or promise to pay him any

money [R. 1236-1241] and Hileman denied that he

gave any money to Kangas for Porter for any such

purpose [R. 1180-1181], but the record establishes

beyond question that Porter was paid $40.00 in July

of 1938 for the theft investigation [R. 762-766],

and the fact that Kangas had knowledge of this pay-

ment was established not only by the testimony of

Hileman [R. 1181] but by the expense voucher which

was approved in writing by Kangas [R. 764-766]

!

Time will not permit a specific reference to the numer-

ous other instances in which Kangas' story was con-

tradicted by unimpeachable evidence.

We submit that the evidence contradicting the tale of

Kangas and Porter was so overwhelming and those two
vv^itnesses were so completely discredited that no impartial

trier of facts could find that Porter was solicited by re-

spondent's management to initiate an independent union

movement or that he was active in the formation of the

Alliance. The only explanation of the Board's findings is

that the trial examiner was biased and prejudiced against

respondent and the Alliance and that the Board, which is

hostile to inside unions,^ merely adopted his findings with-

2"In regard to independent unions, the National Labor Relations Board
has consistently pursued a policy aimed at the extermination of these nation-
ally unaffiliated organizations.

"That the Board strains every sinew to find company domination of
independent organizations is demonstrated by the International Shoe Co.
case. . .

." Final Report of the Special Committee of the House of
Representatives, 76th Congress, 1st. Session, Appointed Pursimnt to H. Res.
258 to Investigate the National Labor Relations Board, December 28, 1940,
in Vol. 4 Bureau of National Affairs, Verbatim Record of the Proceediniis'
p. 445, at pp. 473, 474."
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out an impartial reexamination of the evidence. This cir-

cumstance is very material in determining whether there

was substantial evidence to support the findings.

At the hearing the Board began its case with the wit-

nesses Porter and Kangas. We believe the record estab-

lishes that at the conclusion of their testimony the examin-

er already had his mind made up. Thus he cross-examined

the witnesses of the Alliance and the respondent to break

down the conflict in their testimony with that of Porter

and Kangas. An appreciation of the trial examiner's lack

of impartial attitude can only be obtained by reading the

record as a whole. We refer, however, to two illustrative

incidents. Respondent produced the "minutes" [R. 1252-

1253, 1300-1302] of the meeting between the group of

emplovees and Livingstone on July 26, 1937, which Liv-

mgstone dictated [R. 1246-1252, 1277]. Because Porter

and Kangas had testified that this meeting was held on

July 27, 1937, the examiner became disturbed as the min-

utes recited the meeting occurred on July 26 [R. 1248].

Though the original and copies of the minutes from the

files of both respondent and the Alliance were produced [R.

1253, 1300-1302], the trial examiner simply would not ac-

cept the fact that Porter and Kangas were in error and

.sought to break down the reliability of the minutes by cross-

examining Livingstone to establish there was no reason

for the minutes to have recited therein that they were

"minutes" of the meeting [R. 1249, 1281-1283]! Simi-

larly, when the Board's witness Bebb, one of the leaders

in the formation of the Alliance, voluntarily stated his in-

<lignation at the interruption with respondent's vital war

work resulting from this proceeding, the trial cxanuner

immediately jumped to the err.Mieous conclusion that tiie

respondent had put the witness up to making the statement
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and sought to get such a ''confession'' from the witness

[R. 674-677]. For the convenience of the Board, we are

printing as Appendix "C", infra, page 52, that portion

of the record involving this incident including the cross-

examination by the trial examiner.

With reference to our comments on the examiner's

cross-examination we should point out that,

''We do not mean that an examiner is not free to,

and should, interrogate witnesses when necessary to

elicit or clarify testimony. What we do mean is

that, when he does interrogate, he should do so as an
impartial participant and not as an advocate endeav-

oring to establish one side or the other of the con-

troversy before him.

"This record is full of instances of hostile and
searching examination of witnesses who might be
expected to be favorable to the company or the inter-

vener while similar action does not appear as to wit-

nesses favorable to the complainant."

Montgomery Ward & Co, v. National Labor Rela-

tions Board, 103 F. (2d) 147, 156 (C. C. A.
8th, 1939).

The trial examiner's bias and prejudice is also clearly

shown by his intermediate report. Therein he made an
ineffective attempt to whitewash Kangas and Porter [R.

56, note 7], referring only to a small part of the evidence

relating to their credibility and making an unsatisfactory

explanation even of this impeaching evidence. He fur-

ther misstated the evidence and made comments directly

contrary to the record. Thus he found [R. 56] that Kan-
gas instructed Porter to join the CIO and that Porter

did so. He comments that Kangas' and Porter's testimony

as to this assignment was uncontradicted, though he fails



—24—

to note that Porter testified that it was not Kangas who

so instructed him and he completely overlooked the unim-

peachable evidence that the CIO records disclosed that

Porter had apparently not even applied for membership

in 1937 [R. 779-780]. He further finds [R. 61-62] that

the meeting of Livingstone and the employees was on July

27, 1943 (since otherwise Porter's tale of events would

not have hung together), though to do so he had to dis-

regard the only reliable evidence—the minutes of the

meeting-which fixed the date as July 26, 1937. He did

so on the unsatisfactory ground that "Livingstone gave

no reasonable explanation as to why he used the term

'minutes' to characterize an informal interview," concluded

"that the document was not prepared, as Livingstone testi-

fied immediately after the meeting," and "place (d) no

reliance upon it," notwithstanding the fact that respondent

produced the original from its files [R. 1277, 1301-1302],

and the Alliance produced a copy from its records [R.

1249-1253]. The trial examiner further commented that

the stenographer who took the dictation from Livingstone

of these minutes (and who was not an employee of re-

spondent at the time of the hearing [R. 1308]) in her tes-

timony "admitted that she could not recall when [the

date?] the dictation was made," and significantly over-

looked her positive testimony in corroboration of Living-

stone's [R. 1277] that the dictation was on the same day

as the meeting |R. 1309-1310].

There is no need to further discuss the examiner's

intermediate report. It is certain that he could not have

made the findings, statements, or comments therem or

have l)een so partisan in cross-examining witnesses if

he had considered the case witii the impartial mind re-

quired of a fair trier of fact. Under similar circum-
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stances the courts have refused to enforce the Board's

orders. Inland Steel Co. v. National Labor Relations

Board, 109 R (2d) 9 (C. C. A. 7th, 1940); National

Labor Relations Board v. Washington Dehydrated Food
Co., 118 F. (2d) 980 (C C. A. 9th, 1941).

In view of the utter worthlessness of the testimony

of Porter and Kangas, the overwhelming weight of the

evidence to the contrary, the bias and prejudice of the

trial examiner, and the five year delay in the filing of

the charge with the Board—a delay which necessarily

made it difficult for respondent to present evidence— , the

evidence on which the findings of the Board are based

is not substantial. It cannot be true that merely because

one witness, such as Porter, testifies to an alleged fact,

that evidence must be regarded substantial enough to

support a Board finding no matter how convincing and

overwhelming the evidence to the contrary is and no

matter how certainly the record establishes that the wit-

ness perjured himself. Substantial evidence ''means such

relevant evidence as a reasonable mind might accept as

adequate to support a conclusion, and it must be enough

to justify, if the trial were to a jury, a refusal to direct

a verdict when the conclusion sought to be drawn from
it is one of fact for the jury.'' National Labor Relations

Board v. Columbian Enameling & Stamping Co., 306 U.
S. 292, 300, 59 Sup. Ct. 501, 505 (1939).^ ''Where the

evidence is 'so overwhelmingly on one side as to leave

no room to doubt what the fact is, the court should give

a peremptory instruction to the jury'." Pennsylvania R.

R. V. Chamberlain, 288 U. S. ZZi, 343, 53 Sup. Ct. 391,

395 (1933). We submit that no reasonable person could

accept the tale of Porter and that the evidence was "so
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overwhelming" in conflict with his story, that the Board's

findings cannot be sustained.

A recent case, very similar in several essential respects

to the instant case, sustains completely our position. In

National Labor Relations Board v. Sun Shipbuilding &

Dry Dock Co., 135 F. (2d) 15 (C C. A. 3rd, 1943),

the company was accused of engaging in espionage and

the Board's star witness, one Campbell, a member of the

CIO, claimed he had organized the inside union involved

at the request of the management. Unlike the instant

case, this union was formed as a result of petitions cir-

culated on company time, in part by minor supervisory

employees, and the organizational committee meeting was

held on company time and property. The inside union

was formed during a CIO membership drive, and shortly

thereafter a consent election was held by the Board

between the inside union and the CIO union, which was

won by the independent union. Three years later the

CIO filed a charge that the inside union was company

dominated. The Board sustained this charge, primarily

on the basis of Campbell's testimony, but the court re-

fused to enforce its order.

We have already pointed out that in the instant case

there was a f^ve year delay in filing the charge chal-

lenging the validity of the Alliance notwithstanding the

fact that the CIO at the time of its formation made an

investigation and satisfied itself that the Alliance was not

assisted by respondent in its organization fR. 776-779,

1231-1232]. No election was held at that time to deter-

mine l)argaining rights because the CTO concluded it did

not have enough supporters to warrant petitioning the

Board for an election [Tr. 632 J. Under such circum-
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stances the following comments by the court in the Sun

Shipbuilding Company case are equally applicable here

(pp. 22-23).

".
. . The fact that the [CIO] union then vol-

untarily entered upon the election and for three years

thereafter acquiesced in the result only serves to

confirm what the record, up to this point, indis-

putably shows, viz, that there was no substantial

evidence of employer domination or interference in

the formation of the Association."

That court's comments relative to the effect of the testi-

mony of the Board's witness Campbell in that case are

pertinent when considering Porter's testimony herein [p.

25]:

".
. . However, in determining whether the

evidence which the Board accredits is such 'as a

reasonable mind might accept as adequate to sup-

port a conclusion', it is not wholly without signifi-

cance that the integrity of the principal witness re-

lied upon by the Board was self-impeached, that he

had a bias or interest to serve for which both the

Examiner and the Board felt constrained to make
allowance in appraising his testimony, and that the

Board itself disregarded material portions of his

testimony on certain issues when directly refuted."

In view of Porter's attempt at first to make it appear that

the respondent herein had paid for the Alliance's mem-

bership cards, his final statement that he did not know

who paid for the cards though he knew it was not the

Alliance, and the conclusive evidence that the Alliance

did pay him for the cards, supra, pp. 17-18, the following
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comments of the court relative to Campbell's alleged acti-

vities are particularly significant [pp. 25-26]

:

"In support of the charges that the company domi-

nated and interfered with the formation of the Asso-

ciation, Campbell had testified to a number of mat-

ters calculated to show that the company . .
•

had paid for the membership cards of the Associa-

tion ...
"Even accepting that Campbell's admission on

cross-examination that the membership cards had been

paid for by the Association atoned in a measure for

his earlier implication to the contrary, the fact re-

mains that the plain intendment and only purpose

of his direct testimony in such regard had been to

make it appear that the company had underwritten

the cost of the membership cards,—an implication

which was disingenuous, to say the least, when he

knew, as he admitted on cross-examination a little

later,' that the cards had been paid for by the Asso-

tion . . .

The court concluded its comments concerning Campbell's

testimony with a statement directly applicable herein (p.

29) :

"In the light of the foregoing, we deem it unnec-

essary to review in further detail the remaining mat-

ters testified to by Campbell, all of which involve

his own personal and, ofttimes, secret conduct of as

long ago as four years before the hearing at which,

for the first time, he revealed the character and ex-

tent of his allegations and for which he would now

make the company responsible on the basis of his

alleged collusive understanding and arrangement with

the respondent. The fact that from the very nature

of the evident situation an answer in detail to the
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evidence so advanced is difficult and, at times, impos-

sible should not be availed of as inferential confirma-

tion that the testimony is substantial. Especially in

such circumstances, the inherent probative value of

the testimony remains a question of primary con-

cern."

Notwithstanding the efforts of Kangas and Porter to

build a case against respondent, the evidence establishes

that Porter had no significant part in the organization of

the Alliance and that the independent was formed free

from employer domination or control.

The CIO had been active at respondent's plant prior

to the time that respondent purchased it in April of 1937.

For some time prior to Livingstone's visit to the plant, as

found by the trial examiner [R. 55], the employees dis-

cussed the possibility of forming an inside union [R. 662-

663, 775-776, 784, 792-793]. In fact, according to Wayne
Kangas, Victor Kangas' brother, several days before the

meeting between Livingstone and the fifteen or twenty

employees (which was before Porter according to his

own testimony had undertaken any activity relative to

forming an inside union), a group of employees gathered

together to see the management, but abandoned the ef-

fort at that time because not enough men were then as-

sembled [R. 794-795]. That the independent union move-

ment was well along its way before Porter took any

action, is established by the uncontradicted testimony that

about a week before Livingstone's meeting with the men,

when employee Mclntire asked Kangas about the efforts

being made by the employees to form an inside union,

Kangas replied that he wanted the CIO in and that, "We
have got to get a move on, or this independent is going
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to beat us" [R. 1072-1073]. Many of the men preferred

an inside union because of the high initiation fees and

dues of the national unions, they were afraid the national

union might call a strike, and they desired to have their

own people familiar with the shop conditions to bargain

for them [R. 663, 774, 776].

About a week following the first abortive attempt of

the employees to see the management, a second time the

group got together and did then in fact have a meeting

with Livingstone. This is the meeting Porter claims to

have initiated, although other employees denied that Por-

ter was responsible for getting the employees together [R.

811] and employee Stubblefield claimed credit for getting

the employees together for that meeting [R. 803], The

employees at that meeting informed the management that

they were organizing an inside union and asked if the

company would bargain with them. They were advised

that the company had the duty to recognize their union

under the Wagner Act if they represented a majority of

the employees, but that otherwise the company could have

nothing to do with their movement and could not say a

word about it [R. 796, 801, 1252-1253, 1300-1302]. They

were cautioned however, not to solicit members on com-

panv time or property and not to coerce any employees

into' joining their union and they were refused the re-

quest to permit them to use some of the company's paper

on the ground that that would be illegal [R. 664-665. 796-

797, 801-802, 1252-1253. 1300-1302].

Following this meeting application cards for member-

ship in the inside imion were obtained and distributed.

While the CIO was soliciting members on company time

[R. 774] the employees distributing the cards for the
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inside union did so outside the company gate [R. 651,

804] and the organizational meetings were held at a

rented hall [R. 650]. A constitutional committee was

appointed for the drafting of the Union's constitution and

by-laws [R. 656-657] and at a meeting on August 3,

1937 the constitution was approved and signed by the

employees present at that meeting constituting a majority

of the employees [R. 107-109]. Thereafter the Alliance

submitted to the management evidence in the form of ap-

plication cards and its signed constitution that it repre-

sented the employees and asked for recognition [R. 1254-

1255]. After checking the membership claims the re-

spondent, being satisfied that the Alliance did represent

the employees, recognized it and negotiated a contract with

that union [R. 814-815, 1254-1255, 815-820, 122-129].

We submit that the record establishes without sub-

stantial conflict in the evidence that the Alliance was

formed by the employees and without any suggestion or

encouragement from respondent. However, even if Por-

ter's tale were true, we submit that the Alliance was not

formed in violation of the Wagner Act. Porter did not,

of course, tell any of the employees that he was active in

the organization of the inside union at the suggestion of

the management [R. 238-239, 292, 297-298]. The em-

ployees had no knowledge of Porter's alleged instruc-

tions from respondent and they did not even recognize him

as a leader in the inside union movement. Respondent

did nothing to coerce the employees into joining an inside

union, or even encourage them to do so. There was no

testimony by Porter, Kangas, or anyone else, that any

officer or supervisory employee of respondent said a single

word to any of the employees to encourage them to join
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an inside union. The only statement from management

to the employees at this time relative to unions apparently

was Kangas' advice to the men that they could belong

to any union they wanted to and it was none of his busi-

ness [R. 427].

There is no doubt that a majority of respondent's em-

ployees joined the Alliance of their own free and un-

coerced will because they desired to be represented by an

independent union. The employees, according to the CIO

organizer at that time, were very slow in coming into

the CIO and early in the fall of 1937 the CIO aban-

doned its attempt to organize the employees of respond-

ent because, according to the business agent of the CIO,

they did not want the CIO and "there was no use trying

to force it on them" [R. ^^^\

We submit that not only is there no substantial evidence

that Porter was instrumental in forming the Alliance, or

if he was that he acted on instructions from respondent's

management, but that even if we assume Porter's tale

were true, respondent did not dominate or interfere with

the formation of the Alliance since the employees formed

and joined the Alliance solely because, without influence

from respondent, they wanted an inside union.
.
In con-

cluding this discussion we wish to point out that the case

of National Labor Relations Board v. Germain Seed &

Plant Co., 134 F. (2d) 94 (C. C. A. 9th, 1943), relied

on by petitioner, is not pertinent to the instant case. Aside

from other distinguishable factors, in the Germain case a

supervisory employee not only suggested the formation of

an inside union, but also called the employees together

for two meetings to organize a union and at those meet-

ings he spoke and made threats of company disfavor to

those who joined the AFL.
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2. Alleged Support of Alliance.

The petitioner claims that respondent gave support to

the Alliance by permitting its executive committee to

meet on company property and time. The only evidence

as to such meetings on company time was the testimony

of one witness that the meetings were held after the day
shift went off, and that twice, in August and September

or October of 1941, while he was working the swing
shift he attended meetings after punching in [R. 565-

568]. As soon as respondent's management received word
of this [R. 1100, 1192-1193], the Alliance committee

was advised in writing that it must hold its meetings on
its own time [R. 1095-1096].

Secondly, petitioner complains that respondent permitted

the Alliance to solicit members and collect dues on com-
pany time. While such activity did begin some months
or years after the Alliance had been formed, the respond-

ent sought to prevent it [R. 1010, 1093-1094, 1139,

1156].^ In any event, from the very beginning [R. 774]
the CIO continuously campaigned on company time with-

out interference [R. 738-739, 744-745, 750]. Respondent
tried to stop both organizations from using company time

for union business, though it penalized no one for such

interference with production. The result was that the

Alliance ''stopped [union activity on company time] just

as long as the other organization [CIO] stopped when

brief in

3Hileman readily admitted the statement referred to in the petitioner's
..„ef m footnote 7, page 11 [R. 1186]. This incident occurred after respond-
ent had knowledge that the CIO had filed its charge with the Board [R
1116]. At this meeting, Hileman was extremely "Imrned up" [R. 616 11741
because Smith and Spencer had been active in having the CIO make a com-
plaint to the War Production Board that respondent was not making full-
time use of all of its machines, an assertion which was untrue as an
mquiry would readily have shown [R. 584-587, 1167-1168 P02-1203i Not
withstanding this statement of Hileman's, CIO activity on company time
continued unal)ated without interference from respondent.
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they were cautioned" [R. 1145]. Since respondent was

neutral in this connection, permitting (only by failing to

discipline) the same activity by both organizations, it

gave no unlawful support to either. National Labor Rela-

tions Board v. Sun Shipbuilding & Dry Dock Co., 135

F. (2d) 15, 21 (C. C. A. 3rd, 1943); Balhton Stillwater

Knitting Co. v. National Labor Relations Board, 98 F.

(2d) 758, 761 (C. C. A. 2d, 1938) ;
National Labor Rela-

tions Board v. Mathieson Alkali Works, 114 F. (2d)

796, 801 (C. C. A. 4th, 1940). Petitioner recognizes that

there is no illegal support given to one organization merely

by permitting union activity on company time unless the

company denies the same privilege to a competing or-

ganization. Thus, in its complaint [R. 35], petitioner

alleged that respondent permitted the Alliance to use

company time but denied this concession to the Union,

an allegation which is not sustained by the record.

Nothing need be said about the incident when Hile-

man was consulted by Overlander (petitioner's brief, p.

11) relative to the resignation of the Alliance's president

[R. 631-641. 1183-1198, 1189-1199] other than to point

out that Baldwin, the one employee Hileman allegedly

voiced an objection to as a successor president [R. 634],

was in fact the one elected as president. Certainly this

demonstrates that the respondent did not influence the

employees' choice.

The facts in connection with the respondent's notice of

October 23, 1941 [R. 555-556] asking certain supervisory

employees to resign from the Alliance establish lack of

domination of that organization rather than company

domination. The contract between the respondent and the

Alliance applied to all factory employees except those em-
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ployed in a supervisory capacity [R. 165]. The parties

believed that such supervisory employees were only those

with the right to hire and fire. However, shortly before

October, 1941, certain interpretations of the Wagner Act
were issued, which came to the attention of both respond-

ent and the Alliance, indicating that employees need not

have the right to hire and fire to be considered super-

visory employees representing management. In the light

of these interpretations, the Alliance committee discussed

the advisability of having certain employees ousted from
the union and the matter was discussed at a union meet-

ing. The Alliance's president then brought the matter

up with respondent's personnel manager, and it was agreed

between them that the employees involved would there-

after be considered as supervisory employees and the

Alliance would no longer represent them and they should

resign from the union, which they did [R. 555-556, 1105-

1106, 1113-1114, 1138-1139, 1146-1150, 1152-1153].

Subsequently, at a meeting between respondent and the

Alliance committee the Alliance representatives pointed

out that one additional employee was then considered a

supervisory employee and it was agreed to remove his rate

from the contract [R. 942].

As a matter of fact the record in this proceeding does

not establish that any of these so-called supervisory em-
ployees held positions which made it improper for them
to be members of or to take an active part in the Alliance.

National Labor Relations Board v. Mathieson Alkali

Works, 114 F. (2d) 796 (C. C. A. 4th, 1940) ; Magnolia
Petroleum Co. v. National Labor Relations Board, 112 F.

(2d) 545 (C. C. A. 5th, 1940); National Labor Rela-
tions Board v. Sparks-Withington Co,, 119 F. (2d) 78
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(C. C. A. 6th, 1941) ; National Labor Relations Board v.

Szimik Products, Inc., 108 F. (2d) 872 (C. C. A. 3rd,

1939) ; National Labor Relations Board v. Anna Corp.,

122 F.' (2d) 153 (C. C. A. 2nd, 1941). The respondent

and the Alliance bent over backward to prevent any em-

ployer interference by having the employees named in the

October, 1941 notice resign. Moreover, none of the em-

ployees therein named took any active part in the Alliance

while they held such minor supervisory positions until

almost a year after the Alliance was formed. Creek did

not assume any supervisory duties until about June of

1938 when he had two men under him [R. 1090-1092]

;

Weisser did not assume any supervisory duties until the

fall of 1940 [R. 1102] ; Fickle was merely an experimental

man in the tool department [R. 537, 1091].

Not only did the respondent not give illegal support to

the Alliance, but it failed even to give it such permissible

assistance as it could. At the very first meeting with

the group of employees who sought to organize an inside

union the respondent refused to assist them even by al-

lowing them to use some paper [R. 797, 801-802]. The

first demand of the Alliance after it was organized was

for a closed shop. Respondent refused this demand at

that time [R. 815] and also when it was again made in

1939 fR 852]. Similarlv respondent refused the Alli-

ance's request for a check off [R. 1055. 1059] and for

lists of new employees [R. UOl]. Respondent disciplmed

the president of the Alliance with a ten day lay-ofif be-

cause he was late in returning to work from a vacation

[R. 1150-1151. 1185-1186], and refu.sed to reinstate em-

ployee Bright, who was discharged for not wearing his

plant identification button, though being advised that on
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the occasion he was at the plant seeking to dissuade some
of the employees from attending a CIO meeting [R. 999-

1008].

That the Alliance was free from employer domina-
tion is shown, we believe, by its accomplishments. It ob-

tained contracts which compare favorably with contracts

negotiated by national unions [R. 122-208]. The Alliance

committee met at arms length with respondent's manage-
ment and as they gained experience became more insistent

on granting of their demands [C/. R. 880-886]. An
examination of the minutes of the meetings between re-

spondent and the Alliance [R. 814-1070] will demonstrate

beyond a shadow of doubt that the Alliance was prop-

erly representing the employees free from any control

whatsoever by respondent.

We submit that there was no substantial evidence that

the Alliance was formed in violation of the Act or that

it at any time received illegal support from or was domi-
nated by respondent. The Court should, therefore, refuse

to enforce the Board's disestablishment order.

B. Alleged Interference, Restraint, and Coercion.

With one possible exception,' the statements allegedly

made (petitioner's brief, pp. 15-17) by respondent to its

employees were constitutionally permissible and did not

amount to interference. National Labor Relations Board
V. Virginia Electric & Power Co., 314 U. S. 469, 62 S.

4The evidence does not support the assertion in petitioner's brief (page
16) that respondent's supervisory employees engaged in an "organized cam-
paign" to dissuade Crank from joining the CIO. Crank first approached
Millman about the matter, and so far as appears he may have begun the
conversations in the other two instances testified to [R. 513-518]. Mill-
man's comment is related in footnote 5, infra. When the incident referred
to in the petitioner's brief, footnote 13, page 16, came to the attention of
respondent's managers, immediate action was taken to see that no such
occurrence would happen again [R. 1099, 1103-1104, 1111-1112]
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Ct. 344 (1941); National Labor Relations Board v. Citi-

zens-News Co., 134 F. (2d) 962, 970 (C. C. A. 9th,

1943); National Labor Relations Board v. Union Pacific

Stages, 99 F. (2d) 153, 178 (C C. A. 9th, 1938); Dia-

mond T. Motor Car Co. v. National Labor Relations

Board^. 119 F. (2d) 978, 982 (C. C. A. 7th, \9A\)', Mid-

land Steel Products Co. v. National Labor Relations

Board, 113 F. (2d) 800, 803-804 (C. C. A. 6th, 1940);

The Press Co. v. National Labor Relations Board, 118 F.

(2d) 937, 942 (C. A. D. C, 1940), cert. den. 313 U. S.

595, 61 S. Ct. 1118 (1941); National Labor Relations

Board v. American Tube Bending Co., 134 F. (2d) 993

(C. C. A. 2nd, 1943).

Certainly Smith's testimony [R. 577] that Millman

stated respondent would close its plant rather than

recognize the CIO does not amount to substantial evidence

of interference.^ Not only did Millman deny the state-

ment [R. 1101-1102], but Smith's own testimony was of

very little value in view of his testimony that while the

Alliance was busy all over the plant on company time

[R. 530-531] the CIO did nothing on company time [Tr.

433].' The record is clear that in fact the CIO did solicit

members continuously on company time [R. 774, 738-739,

744-745, 750], and Smith's denial that he never did so

.^In contrast with Smith's testimony is that of Crank a Cip member,

who advised Millman that he was thinking of jounng the Union^ Mil -

man's reply was that he felt Crank was wrong in his ^^^^^'^.
f^^^^^ J^f^^"^^

"

ter, but that he couldn't say much more and Crank could make up his

own mind [R. 514-515].

6Testimony of Smith at page 433, lines 8-15 of the Transcript (not re-

printed in record) : r :> \ ^^
"Q. You, of course, never discussed it on company time.'' A. As

I recall

J^
c^i^n^t^

^^_^^^ ^^ ^^^ anybody to join the CIO on company

time A. I believe not.
,

Q Or never saw anv other CIO menil>er try to get anybody to

join' on company time? A. Not that I know of."
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was directly refuted by employee Gibbon [R. 745]. In

any event, the statement made no impression on Smith
who joined the CIO shortly thereafter and was the first

to wear a CIO button at the plant at that time [R. 596-

597]. C/. Diamond T. Motor Car Co. v. National Labor
Relations Board, 119 F. (2d) 978, 982 (C. C. A. 7th,

1941) ;
Ballston -Stillwater Knitting Co. v. National Labor

Relations Board, 98 F. (2d) 758, 762 (C. C. A. 2nd,

1938). Furthermore, such an isolated instance of alleged

employer interference is not sufficient to sustain a finding

of a violation of the Act. E. L du Pont de Nemours &
Co. V. National Labor Relations Board, 116 F. (2d) 388,

400 (C. C. A. 4th, 1940), cert. den. 313 U. S. 571, 61 s!

Ct. 959 (1941).

The only other coercive statements alleged to have
been made by respondent's supervisory employees were
those testified to by Porter and Kangas. Not only was
the statement allegedly made, according to Kangas, by
Hileman to the Allance Committee denied by Hileman [R.

1178], but Bebb, who was present at this meeting [R.

390], denied any such statement was made [R. 669-670].

For the reasons heretofore pointed out, the testimony of

Porter and Kangas could not properly furnish a basis

for any finding.

The hearing in this proceeding covered the activities

at respondent's plant over a period of more than five

years. Not a single act of discrimination against a CIO
member was shown to have occurred during that entire

period of time, though respondent did not hesitate to

discipline members of the Alliance, as in the instances

involving Baldwin and Bright, above referred to. The
record establishes that the employees of respondent knew
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tive to unionism that they desired without fear of any

reprisals from respondent. Under such circumstances, we

submit, no violation of Section 8(1) of the Act occurred.

Conclusion.

It is submitted that under the National Labor Relations

Board Appropriation Act, 1944 the Board's petition here-

in for enforcement of its order must be denied in its

entirety. Furthermore, enforcement must be denied be-

cause of the unreasonable delay in the filing of the charge.

Finally, there is no substantial evidence establishing that

respondent dominated the Alliance in its formation or

administration or otherwise interfered with the rights

of its employees and the petition for enforcement must

therefore be denied.

Dated: August 7, 1943.

Respectfully submitted,

Paul R. Watkins,

Richard W. Lund,

Austin H. Peck, Jr.,

411 West Fifth Street, Los Angeles 13, CaHfornia,

Attorneys for Respondent,



APPENDIX A.

National Labor Relations Act.

The pertinent provisions of the National Labor Rela-

tions Act [Act of July 5, 1935, c. 372, 49 Stat. 449, 29

U. S. C, Sees. 151-166 (Supp. II, 1936)] are as follows:

Section 1. The denial by employers of the right of

employees to organize and the refusal by employers to ac-

cept the procedure of collective bargaining lead to strikes

and other forms of industrial strife or unrest, which have

the intent or the necessary effect of burdening or ob-

structing commerce by (a) impairing the efficiency, safety,

or operation of the instrumentalities of commerce; (b) oc-

curring in the current of commerce; (c) materially af-

fecting, restraining, or controlling the flow of raw ma-

terials or manufactured or processed goods from or into

the channels of commerce, or the prices of such materials

or goods in commerce; or (d) causing diminution of em-

ployment and wages in such volume as substantially to im-

pair or disrupt the market for goods flowing from or into

the channels of commerce.

The inequality of bargaining power between employees

who do not possess full freedom of association or actual

liberty of contract, and employers who are organized in

the corporate or other forms of ow^nership association sub-

stantially burdens and affects the flow of commerce, and

tends to aggravate recurrent business depressions, by de-

pressing wage rates and the purchasing power of wage
earners in industry and by preventing the stabilization of

competitive wage rates and working conditions within and

between industries.

Experience has proved that protection by law of the

right of employees to organize and bargain collectively
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safeguards commerce from injury, impairment, or inter-

ruption, and promotes the flow of commerce by removing

certain recognized sources of industrial strife and unrest,

by encouraging practices fundamental to the friendly ad-

justment of industrial disputes arising out of differences

as to wages, hours, or other working conditions, and by

restoring equality of bargaining power between employers

and employees.

It is hereby declared to be the policy of the United

States to eliminate the causes of certain substantial ob-

structions to the free flow of commerce and to mitigate

and eliminate these obstructions when they have occurred

by encouraging the practice and procedure of collective

bargaining and by protecting the exercise by workers of

full freedom of association, self-organization, and desig-

nation of representatives of their own choosing, for the

purpose of negotiating the terms and conditions of their

employment or other mutual aid or protection.

Sec. 2. When used in this Act ^-^ * *

(5) The term "labor organization" means any organi-

zation of any kind, or any agency or employee represen-

tation committee or i)lan, in which employees participate

and which exists for the purpose, in whole or in part,

of dealing with employers concerning grievances, labor

disputes, wages, rates of pay, hours of employment, or

conditions of work.

(6) The term ''commerce" means trade, traffic, com-

merce, transportation, or communication among the sev-

eral States, or between the District of Columbia or any

Territory of the United States and any State or other

Territory, or between any foreign country and any State,

Territorv, or the District of Columbia, or within the
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District of Columbia or any Territory, or between points

in the same State but through any other State or any

Territory or the District of Columbia or any foreign

country.

(7) The term "affecting commerce" means in com-

merce, or burdening or obstructing commerce or the free

flow of commerce, or having led or tending to lead to

a labor dispute burdening or obstructing commerce or

the free flow of commerce.

(8) The term ''unfair labor practice" means any

fair labor practice listed in section 8.

Sec. 7. Employees shall have the right to self-organi-

zation, to form, join, or assist labor organizations, to

bargain collectively through representatives of their own

choosing, and to engage in concerted activities, for the

purpose of collective bargaining or other mutual aid

or protection.

Sec. 8. It shall be an unfair labor practice for an

employer

—

(1) To interfere with, restrain, or coerce employees

in the exercise of the rights guaranteed in section 7.

(2) To dominate or interfere with the formation or

administration of any labor organization or contribute

financial or other support to it: Provided, That subject

to rules and regulations made and published by the Board

pursuant to Section 6(a), an employer shall not be pro-

hibited from permitting employees to confer with him

during working hours without loss of time or pay.
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Sec. 9. (a) Representatives designated or selected for

the purposes of collective bargaining by the majority of

the employees in a unit appropriate for such purposes,

shall be the exclusive representatives of all the employees

in such unit for the purposes of collective bargaining

in respect to rates of pay, wages, hours of employ-

ment, or other conditions of employment: Provided,

That any individual employee or a group of employees

shall have the right at any time to present grievances

to their employer.*********
Sec. 10. (a) The Board is empowered, as hereinafter

provided, to prevent any person from engaging in any un-

fair labor practice (listed in section 8) affecting com-

merce. * * *

(c) * * * If upon all the testimony taken the Board

shall be of the opinion that any person named in the

complaint has engaged in or is engaging in any such un-

fair labor practice, then the Board shall state its find-

ings of fact and shall issue and cause to be served on

such person an order requiring such person to cease and

desist from such unfair labor practice, and to take such

affirmative action, including reinstatement of employees

with or without back pay. as will effectuate the policies

of this Act. Such order may further require such per-

son to make reports from time to time showing the extent

to which it has complied with the order. * * *

(e) The Board shall have power to petition any cir-

cuit court of appeals of the United States * * *

wherein the unfair labor practice in question occurred or

wherein such person resides or transacts business, for

the enforcement of such order and for appropriate tem-
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porary relief or restraining order, and shall certify and

file in the court a transcript of the entire record in the

proceeding-, including the pleadings and testimony upon

which such order was entered and the findings and order

of the Board. Upon such filing, the court shall cause

notice thereof to be served upon such person, and there-

upon shall have jurisdiction of the proceeding and of

the question determined therein, and shall have power

to grant such temporary relief or restraining order as

it deems just and proper, and to make and enter upon the

pleadings, testimony, and proceedings set forth in such

transcript a decree enforcing, modifying, and enforcing

as so modified, or setting aside in whole or in part the

order of the Board. No objection that has not been

urged before the Board, its member, agent or agency,

shall be considered by the court, unless the failure or

neglect to urge such objection shall be excused because

of extraordinary circumstances. The findings of the

Board as to the facts, if supported by evidence, shall

be conclusive. * * *
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APPENDIX B.

Legislative History of the National Labor Relations

Board Appropriation Act, 1944.

(All page references herein are to Volume 89 of the

Congressional Record.)

H. R. 2935, '^An Act making appropriations for the

Department of Labor, the Federal Security Agency, and

related independent agencies, for the fiscal year ending

June 30, 1944, and for other purposes," was introduced

in the House of Representatives on June 14, 1943. On

the same date Mr. Hare, from the Committee on Appro-

priations, submitted a report (H. Rep. 540, 78th Cong.,

1st Sess.) thereon, and the Bill was then submitted to

the Committee of the Whole House (pp. 5918, 5927).

The Bill was debated in the House on June 15 and June

16, 1943 (pp. 5998-6019, 6030-6053).

During the debate in the House on June 16, 1943,

Representative Hare offered an amendment to the Bill

adding to the provisions of Title IV thereof, appropriat-

ing funds for the National Labor Relations Board, the

following:

"No part of the funds appropriated in this title

shall be used in any way in connection with a com-

plaint case arising over an agreement between man-

agement and labor which has been in existence for

3 months or longer without complaint being filed."

(p. 6047.)

In explaining his amendment, Mr. Hare stated as fol-

lows :

It simi)ly means that the National Labor

Relations Board will not be charged with the re-

sponsibility, nor will it have the auth(M-ity (^r right

to take jurisdiction of a complaint unless the contract
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under which the complaint is made has not been in

force for as much as 3 months. Where an agree-

ment between management and its employees has been

in operation for as long as 3 months or more and
no complaint has been filed by management or no

formal complaint filed by the employees, National

Labor Relations Board would not have jurisdiction

and would be relieved of any duty or expense until

the availability of these funds expires/'

After a very brief discussion in which reference was

made to the disturbances caused by the National Labor

Relations Board interference with existing collective bar-

gaining contracts, as in the Kaiser shipyards, the amend-

ment was agreed to (p. 6047). The Bill was passed by

the House the same day (p. 6053).

On June 18, 1943, the Bill w^as read in the Senate and

referred to the Committee on Appropriations (p. 6131).

On June 24, 1943, Mr. McCarran from the Committee

on Appropriations submitted a report (S. Rep. 342) on

the Bill (p. 6485) in which the Committee recommended

that the Hare Amendment in the House to Title IV be

stricken. The debate on the Bill in the Senate began

June 26, 1943 (p. 6644). When the proposed amendment

to strike out the Hare Amendment was taken up for

consideration, Mr. Bridges offered a substitute for the

Committee Amendment which proposed the inclusion of

the following:

''No part of the funds appropriated in this title

shall be used in any way in connection with a com-
plaint case arising over an agreement between man-
agement and labor, copy of which has been filed with

the Labor Department for 3 months or longer with-

out complaint being filed by a labor organization.''

(p. 6648.)
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^This amendment," according to Mr. Bridges, was 'Maimed

to stabilize labor differences during this critical wartime

period." In the discussion that followed, the members

of the Appropriation Committee and other members of

the Senate indicated they approved the purpose of the

Hare Amendment but they felt that some change in lan-

guage might be necessary, and therefore the matter

should go to conference. With this assurance, Mr.

Bridges withdrew his proposed amendment (p. 6651)

and the Committee Amendment striking the Hare Amend-

ment from the Bill was then adopted (p. 6656).

The Bill was further debated in the Senate on June

28 (pp. 6718-6763) and June 29, 1943 (pp. 6821-6822).

On the latter date the Bill passed the Senate and Mc-

Carran, McKellar, Russell, Bankhead, Truman, Lodge

and White were appointed conferees. On June 30, 1943,

the House appointed as conferees Hare, Tarver, Thomas

(of Texas), Anderson (of New Mexico), Engel, Keefe,

and H. Carl Anderson (p. 6924).

The same evening the conferees made their report (pp.

6960-6961), in which they reported disagreement on

Senate Amendment No. 19 which was the amendment

striking from the Bill the Hare Amendment adopted in

the House. In the statement accompanying the report

by the managers on the part of the House, the following

comments were made relative to this Amendment (p.

6961):

"Amendment No. 19: Strikes from the bill a

provision, inserted by the House, prohibiting the

use of the funds of the National Labor Relations

Board in any case involving an agreement between

management and labor which has been in force
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more than 3 months. A motion will be made to

recede from disagreement and concur in the amend-
ment with an amendment as follows

:

''Restore the matter proposed to be stricken out and
add at the end thereof the following:

" 'Provided, That, hereafter, notice of such agree-

ment shall have been posted in the plant affected for

said period of three months, said notice containing

information as to the location at an accessible place

of such agreement where said agreement shall be

open for inspection by any interested person/
"

On July 1, 1943, the conference report was discussed

in the House (p. 7014). Relative to Senate Amendment
19, Hare moved to concur in the substitute amendment
proposed by the conferees (p. 7022). During the discus-

sion of this motion, the following comments were made:

".
. . If you adopt the suggestion of the chair-

man of the subcommittee, the gentleman from South
Carolina [Mr. Hare], you will in effect be saying

that all existing contracts are frozen as they are,

as far as an investigation by the National Labor
Relations Board is concerned. As to whether they

have been filed for 90 days heretofore or not does

not matter. It is only hereafter that the 90-day
provision applies, and you do say that all these con-

tracts, whether phony or not, cannot be set aside by
the National Labor Relations Board." (Anderson,

p. 7025.)

''It was our information that the C.I.O. is prepar-

ing to raid, as the saying goes, quite a number of

other industrial plants of the country if they are

successful in their efforts to get the National Labor
Relations Board to hold this election and install them
as bargaining agents for the two Kaiser shipyards
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on the west coast. We think that, regardless of the

merits of the controversy, it would be extremely un-

fortunate to have such a controversy interfering

with production at this particular time, and that the

doctrine of the greatest good for the greatest num-

ber, that is, the matter of securing greatest efficiency

in production for the war effort, should be the most

important objective governing our actions. With

that reason in view we should enact this proviso and

stop this squabbling out there on the Pacific Coast

or anywhere else in the country until this emergency

is over, especially when the contract, whether it was

proper at the time of its inception or not has been

in effect for 3 months without complaint." (Tarver,

p. 7026.)

"The attitude of the Senate conferees very clearly

was that we as a Congress should endeavor to see

if we could not stabilize conditions at least for the

duration and allow these bargaining rights under

existing contracts to remain as they are, provided they

have been in existence for a period of 3 months

without a complaint being filed. As to any future

contract, if a complaint is filed within 90 days after

its posting in the plant affected then as a matter of

course the N.L.R.B. will have jurisdiction to order

an election. It relates only to placing these exist-

ing contracts in status quo. If you vote for the com-

mittee amendment you are voting to freeze the con-

tracts that have been in existence for a period of 3

months or more without a complaint being registered

against them. That is all there is to it." (Keefe,

p. 7027.)

Following this discussion, the Hare motion carried (p.

7027).



—51—

In the Senate on July 2, 1943, Senator McCarran moved
that the Senate concur in the Amendment of the House
to Senate Amendment 19 (p. 7103) and with reference

thereto, stated as follows:

''.
. . We believe that when agreements are now

in existence, regardless of whom the agreements
may favor, the agreements should be frozen, if I

may use that term, or at least stabilized for the

duration of the war, and not disrupted by confusion,

misunderstanding, elections, or what not."

After some discussion in which objection was voiced to

the motion because the House provision would practic-

ally repeal the Wagner Act and would legalize company
dominated unions, McCarran's motion carried (p. 7109).

Thereafter, on July 3, 1943, the Bill was referred again

to conference because of disagreement on another Senate

amendment, No. 24 (p. 7164). On July 8, 1943, the

conferees reported (Rep. 698) that they were unable to

agree and when the House adhered to its disagreement

(p. 7579) the Senate receded from its Amendment No. 24

(p. 7545) and the Bill thus passed both houses of Con-
gress. It was approved on July 12, 1943 as The Labor-
Federal Security Appropriation Act, 1944 (Pub. 135,

Chpt. 221, 78th Cong., 1st Sess.), Title IV thereof relat-

ing to the appropriations for the National Labor Rela-

tions Board being cited therein as the National Labor
Relations Board Appropriation Act, 1944.
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APPENDIX C.

Excerpts From Record, Pages 674-677.

(Testimony of Lester Sylvester Moses Bebb.)

Mr. Watkins: I think that is all.

The Witness : Mr. Examiner, I would like to make one

statement.

Trial Examiner Whittemore: All right.

The Witness: In bringing this case up, I feel per-

sonally very deeply that we are in vital war defense work,

defending the lives of our men out on the battlefield and

I really feel that whoever made these charges, either

management or the union, are the largest saboteurs we

have in the United States. They are drawing men away

from their work, vital defense work.

Trial Examiner Whittemore: What do you mean by

that?

The Witness: That all these men who are here are

wasting [542] their time while away from their vital

defense work. They are losing man hours in putting out

our defense equipment that the men need so badly.

Trial Examiner Whittemore: Where did you get that

idea?

The Witness: There is only one important thing in

this world now and that is to save our country, our homes,

our families and the men who are out in the field and I

feel things that are of so little importance like this when

life and death mean a lot more than anything else.

Trial Examiner Whittemore: Is that your own per-

sonal feeling?

The Witness: It is.
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Trial Examiner Whittemore: Did anybody suggest

you make this statement when you got up here?

The Witness: No, sir.

Trial Examiner Wittemore: Why do you tell me that?

The Witness: I want it to go into the record, the way

I feel about the whole thing or anything else.

Trial Examiner Whittemore: Why do you want it to

go into the record? Did you say anything to counsel for

the Board when he asked you to come and testify?

The Witness : No, sir, I did not.

Trial Examiner Whittemore: You waited before you

got up here before you made the statement on the record?

The Witness: Yes, sir. [543.]

Trial Examiner Whittemore: That is all.

Mr. Watkins: Let me say one thing, Mr. Examiner.

When I talked to Mr. Bebb, Mr. Bebb told me just the

same thing he has told the Examiner.

Trial Examiner Whittemore: And you suggested he

put it on the record ?

Mr. Watkins : Just a minute and I will make my state-

ment precisely as it happened.

He told me substantially what he said here and wanted

to state it in the hearing. I told him that nobody could

ask any questions on that but if he wanted to make a

statement to go ahead if he wished to do so and if the

Examiner stopped him, why, that would be all there was

to it. That is what took place.

Mr. Baldwin: May I asked the witness one question?

Mr. Watkins: And I might say I agree with him one

hundred per cent.
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Trial Examiner Whittemore: Well, I think the an-

swers show something to that effect.

Q. (By Mr. Baldwin) Mr. Bebb, when did you re-

sign as secretary of the Alliance? A. In April of 1942.

Q. Why did you resign? A. I have been studying

welding—making welding my life work in order to keep

up with the new work in the welding [544] field, and I

decided I wanted to study a little harder and learn the

newer parts of wielding.

Q. Did you make a statement at that time to any one,

that one of your main reasons for resigning was because

you were interested in doing war work and it was taking

up too much of your time? A. I did.

Q. Did you say at that time that the union wasn't as

important as the war going on? A. I did.

Mr. Moore: I will object to this line of questioning.

I will stipulate that he resigned because he wanted to.

Trial Examiner Whittemore: Why all this?

Mr. Baldwin : I merely want to point out that 1 know

this man and I know that he is telling the truth. I want

to point out that he made these statements prior to any

time he was ever here. [545.]
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In the United States Circuit Court of Appeals
for the Ninth Circuit

No. 10383

National Labor Relations Board, petitioner

V,

Thompson Products, Inc., respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board Appropriation Act of
1944 does not require dismissal of the Board's petition for
enforcement

Respondent's contention in Point I of its brief

(pp. 4-10) that this proceeding should be dismissed

because of the terms of the National Labor Relations

Board Appropriation Act of 1944 is governed by the

recent decision of this Court in N, L, R, B, v. Cowell

Portland Cement Co,, Case No. 10374. The employer
there involved moved this Court to dismiss the

Board's petition for enforcement, alleging that the

(1)



Appropriation Act required such dismissal. The

xnotion was argued on September 7, 1943, before

Circuit Judges Garrecht, Denman, and Healy. it

was denied from the bench. The -Board is advised by

its counsel that, the grounds of the Court's action, as

indicated bv statements of the members of the Court

at the oral aTgument,-^!^ applicable here. Accord-

ingly we are not briefing this point. However, if

the Court desires to consider this question further,

we request that we be given permission to file an addi-

tional memorandum on the subject.

II

The Board's findings and order are in all respects valid and

proper

Concedmg, in effect, the validity of the Board's

ultimate finding of company domination on the sub-

sidiary findings made, respondent has attacked that

finding solely on the basis of a claim that the Board

improperly credited the testimony of two witnesses.

It is thus asking this Court to reevaluate the evidence,

redetermine the credibility of witnesses, and to re-

solve, independently of the Board's findings of fact,

the conflicts in the evidence. The issues thus raised

are clearly not within the scope of the review pro-

vided by Section 10 of the Act. N. L. R. B. v. Lmh-

Belt Co., 311 U. S. 584, 597; iV. L. B. B. v. Waterman

Steamship Corp., 309 U. S. 206, 208-209, 226; Wash,

ington, Virginia <& Maryland Coach Co. v. N. L. B. B.,

301 U S 142, 146-147; N. L. B. B. v. Nevada Con-

solidated Copper Corp., 316 U. S. 105, 106-107; N. L.



k

R, B. V. Oregon Worsted Co., 96 F. (2d) 193, 195

(C. C. A. 9) ; N, L. B. B. v. Pacijic Gas d Electric

Co,, 118 F. (2d) 780, 788 (C. C. A. 9) ; iV. L. E. B.

V. Tovrea Packing Co,, 111 F. (2d) 626, 630 (C. C.

A. 9), cert, denied, 311 TJ. S. 668; N. L. R. B, v.

Security Warehouse and Cold Storage Co., decided

August 17, 1943 (C. C. A. 9).

While giving lip service to these cases, respondent

argues that the Board's findings are not adequately

supported because of the alleged ''utter worthless-

ness" of the testimony of Kangas and Porter (Brief,

p. 25). We submit that this contention is entirely

without merit.

In the first place, the Board's ultimate finding did

not rest on the testimony of Kangas and Porter alone.

Many of its subsidiary findings concerning the origin

of the Alliance and respondent's assistance thereto are

based on documentary evidence and the testimony of

other witnesses.' Moreover, the activity of super-

^ E. g., in connection with respondent's expressed preference for
an "inside union," the Board based its findings on the testimony of
Livingstone and Drake (R. 58-59, note 8; 1235-1236; 1274-1275;
1294-1296). As to Porter's activities in initiating the formation
of the Alliance, the record shows, independently of the testimony
of Kangas or Porter, that Porter referred the Alliance's constitu-
tional committee to the attorney who drew up its constitution and
bylaws (R. 63, note 16: 1298) ; that Porter acted as spokesman for
the group of employees which he led into respondent's office at

Livingstone's behest, to initiate the organization of the Alliance
(R. 652). In regard to respondent's interference and coercion,
and domination of the Alliance, there is also much other evidence
upon which the Board based findings; e. g., the testimony of
Crank (R. 507-513), Smith (R. 530-536; 565-568), Spencer
(R. 606^607), Baldwin (R. 1145), Overlander (R. 631-634), the
"Friendly Forum" (R. 1262; 1271), and other evidence sum-
marized at pp. 10-17 of tlie Board's main brief.



visory employees on behalf of the Alliance is estab-

lished by unchallenged proof (Board's main brief, pp.

12-13). , i
In the second place, the testimony of Kangas and

|
Porter was clearly entitled to acceptance. The two

witnesses were in accord on all essential facts; even

respondent is forced to admit that "they told the

same story in general" (Brief, p. 15). Many of the

"conflicts" and "inconsistencies" which respondent

purports to find are illusory, as examination of the

record will reveal.^ A few of the bases for respond-

ent's attack on these two witnesses may be dealt with

here.
, , ,.

Respondent seeks to show that Porter's testimony

is entitled to no credence because "he joined the

union in April 1942 [R. 274], reported to the Board

in the same month as to his alleged activities m or-

ganizing the Alliance in 1937 [R. 289], and the union

ffled its charge with the Board on May 1, 1942

(Brief p 13). The picture thus sought to be painted

is that of a zealous C. I. O. member who rushed to

the Board with a complaint immediately upon jom-

"T^oT^I^mple, respondent is in error in stating ^^-^[^^^^'^
fied that Kangas did not tell him why Livingstone wanted to see

h ^ at hfioUan Club (Brief, pp. 14-15).
/^^'^^JT^^^

wav connected with the War Production Board incident (Bi et

Tm With respect to who initiated Porter's espionage activi les

^Brief r 15) Porter testified first that he did not remember

t!h<> re Indent's officials spoke to him about tlus matter

7r 260) and later that he did not ..«^.«.5.r Kangas mentioing

the mat er (K. 331) , not that Kangas did not do so. Kungas testi-

l^Tthat he broached the matter (R. 373 374) ^^^^^
sistent witli Porter's testimony, particularly m view of Porters

statement that he reported to Kangas (E. 264)

.



ing the Union. In fact, Porter originally joined the

Union in 1937, not out of sympathy for the organiza-

tion, but at respondent's behest, in order to spy upon
it (R. 259-266; 373-376; 420-422). His reaffiliation

in 1942 was part of a general movement in respond-

ent's plant, when a number of members of the com-

pany-dominated Alliance, having become disillusioned

with it, shifted their allegiance to the Union (R. 521-

523; 576-579; 616; 618-620; 626; 638; 645. See also

R. 274). Finally, Porter was summoned to appear

before the Board by telegram, to tell what he knew
about the illegal origin of the Alliance. He had not,

prior to that time, had any communication with the

Board (R. 289-290).

Another alleged defect in Porter's testimony re-

bates to the naming of the Alliance (Brief, p. 14).

His statement that he was with Kangas when Living-

stone dictated to the latter a text for the Alliance

membership application card (R. 226-227, 331), is

supposed to be inconsistent with his statement that

when he later visited Livingstone at the Jonathan
Club, the latter asked him what name to give the

organization (R. 247-248).' Any one of a number of

reasons might have prompted Livingstone to ask

Porter what the name of the organization should be

:

to rehearse him in the name of the organization, to

discover possible reasons w^hy the proposed name
should be changed, or even to let Porter feel that he

was being consulted about the matter. At any rate,

^ When Porter said he did not know, Livingstone suggested the
name he had already dictated to Kangas (R, 247-248)

.



there is nothing inconsistent or incredible about Port-

er's testimony in this connection.

Respondent produced no evidence to refute Porter's

testimony that he joined the Union in 1937, at its

behest, and reported on at least one meetmg to Kan-

gas and that he was furnished with money for the

payment of his dues by Hodges. As a sort of after-

thought, respondent now attempts in its brief (p. 16)

to cast doubt on the occurrence of this espionage, by

referring to the testimony of Runyan (R. 779-780)

that Porter's card "was not among those noted" when

he made a check of the union cards in 1937. Aside

from the fact that Runyan was "just guessing" as to

whether he made a check before or after Porter joined

the Union, he might well have failed to remember

"noting" Porter's card.

One important issue in this case is whether Porter

played a prominent role in the steps leading to format

tion of the Alliance (Board's main brief, pp. 7-9).

On this issue, respondent offered the testimony of

what" it refers to as "a number of reliable witnesses"

(Brief, p. 16). This testimony proved entirely worth-

less. Even Bebb, whose hostility to the Board was

no secret (R. 624-625), corroborated Porter's testi-

mony that it was he who, as spokesman for the group

of employees who met with Livingstone on July 27

(Board's main brief, pp. 8-9), announced their desire

to organize an "independent" imion (R. 652).

Again, despite the attempt of respondent's witnesses

to give the impression that Porter was not present

at the earlv organizational meetings of the Alliance

(R 667-668, 786, 1134), Bebb, upon being shown



Porter's signature on the first dmtt of the Alliance ^s

constitution (R. 107, line 25), reversed his earlier

testimony and admitted that Porter must have been

present at the meeting at which the constitution was
adopted (R. 679-680).

The record furnishes further independent corrob-

oration of Porter's role as the initiator, on respon-

dent's behalf, of the formation of the Alliance. Re-

spondent concedes that Porter picked up the Al-

liance's cards from the printer (Brief, p. 17). It is

not disputed that Porter referred the Alliance con-

stitutional committee to the attorney who drew up
the Alliance constitution (R. 1298). In view of the

fact that none of the other early leaders of the

Alliance had any clear recollection of the early steps

in its origin (see, e. g., R. 677), Porter's testimony

that he was the moving figure in its establishment

becomes conclusive.

The case of N. L. R, B. v. Sun Shipbuilding and
Drydock Co., 135 F. (2d) 15 (C. C. A. 3), on which

respondent relies (pp. 26-29), presented an entirely

different situation. A consideration repeatedly

stressed by the Court in arriving at its decision in

that case was the '^absence of employer hostility to

bona fide collective bargaining" (135 F. (2d), at p.

26). It attached great importance to the fact that

''at all times up to the formation of the Association,

the respondent * ^ ^ had uniformly accorded to

its employees the unrestricted right to bargain collec-

tively either through affiliated or unaffiliated organiza-

tions of their own choosing" (135 F. (2d), at p. 21).

Precisely the opposite situation is present here, as



shown by unquestioned evidence. Livingstone's out-

right expression to the plant supervisors of preference

for an inside union is admitted (Board's main brief,

p. 6), and whether or not, as petitioner claims (Brief,

pp. 37-38), the anti-union diatribes in the "Friendly

Forum" (Board's main brief, pp. 16-17) were priv-

ileged, they are nevertheless "illuminative as evidence

of motive, intent, and attitude toward labor union

activities of the employees." N. L. B. B. v. Chicago

Apparatus Co., 116 F. (2d) 753, 757 (C. C. A. 7).

Hence, there was solid basis for the Board's resolu-

tion of the conflicting testimony of Porter and Kangas

and respondent's officials. "Motive is a persuasive

interpreter of equivocal conduct, and [respondent is]

not entitled to complain because [its] activities were

viewed in the light of manifest interest and purpose."

Texas and New Orleans Railroad Co. v. Brotherhood

of Railway and Steamship Clerks, 281 U. S. 548, 559.*

^The Sim case is also distinguishable on tAvo other grounds.

The Court there repeatedly stressed the fact that the allegedly

company-dominated union had been chosen by the employees an a

secret ballot (135 F. (2d), at pp. 18, 19. 22-23). No election was

ever held in the instant case. Again the court noted in the^iMi

case, in considering the activities of certain "leaders" on behalf of

the Association, that their activities could not be ascribed to the

employer since the "leaders" are "sufficiently detached from man-

agement so as to be eligible to organize with other employees for

collective bargaining purposes, and both the Association and the

complaining union admitted and still do admit, such employees

to membership" (135 F. (2d), at p. 20). The case at bar differs

basically since the supervisory employees active in the foniiation

and aflfairs of the Alliance were admittedly not eligible lor

membership even in the Alliance, which subsequently asked them

to resign.

I



In sum, the Board gave careful consideration to

respondent's attack on the general credibility of

Kangas and Porter. For the reasons set forth by

the Trial Examiner (R. 56-58, note 7) and adopted

by the Board (R. 46-47), respondent's contention

that their testimony was worthless was rejected.

The multitude of petty details, misrepresentations of

the record, and baseless insinuations contained in

respondent's brief cannot on any theory be treated as

proof of arbitrary action on the part of the Board.

In view of the basic consistency and credibility of the

testimony of Kangas and Porter, of the independent

proof of hostility to unions on the part of respondent

and active support of the Alliance, the Board's find-

ings rest on a substantial foundation in the evidence,

and are not, therefore, subject to review.

A few additional points made by respondent may be

disposed of briefly. Respondent asserts, as proof

that there was no company interference in the forma-

tion of the Alliance, that the employees ^^ discussed"

formation of an inside union before Porter, at respond-

ent 's direction, intervened in the situation (Brief,

pp. 29-31). However, the very portions of the record

cited by respondent in this connection show that

prior to Livingstone's visit to the plant the employees

had discussed, and even tentatively joined, the A. F.

of L. (R. 662-663), had weighed the merits of the

A. F. of L. as against a ^^ company union spon-

sored * "" "^ by Lyman Hodges * * *,"' had
debated the merits of inside and outside unions, both

A. F. of L. and C. I. O. (R. 775-776), and had arrived

^ Hodges was then head inspector of the plant (R. 232)

.
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at no decision. At this critical point, in order to

forestall organization by the C. I. O., which, as Liv-

ingstone testified, he had been told had many adher-

ents among the employees (R. 1230), respondent took

steps to make the employees' choice for them by herd-

ing them into an inside union. In such circum-

stances, to talk of the Alliance as having been

^'formed by the employees and without any suggestion

or encouragement from respondent'' (Brief, p. 31) is

sheer nonsense.

Livingstone's clearly expressed preference for an

inside union, communicated to the meeting of super-

visors (Board's main brief, pp. 5-6) is of the great-

est significance, despite respondent's cavalier attempt

to brush it aside as of no importance (Brief, pp. 11-

12). ''The employer's attitude toward unions is

relevant." N. L. B. B. v. Lmk-Belt Co., 311 U. S.

584, 600. Moreover, Livingstone's expression of re-

spondent's preference as well as its threat to close

down the plant if the C. I. O. came in was thereafter

carried to the employees by the supervisors (R. 293-

294; 390-391; 514-518; 577; 628-629; 630), who were

merely ''emulating the example set by the manage-

ment." International Association of Machinists v.

N, L. B, B,, 311 U. S. 72, 81.

Respondent's contention (Brief, p. 11) that the

Board should not have entertained the charges herein,

because of the complaining union's delay in filing

them, is notable in that it ignores the fact that the

illegal conduct of respondent, secret in its very nature,

did not come to light foi- a long time after most of it
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was committed (R. 289-290). Moreover, it is well

established that a proceeding on behalf of the Govern-

ment may not be barred by the doctrine of laches.

Chesapeake and Delaware Canal Co, v. TJ, S., 250

U. S. 123, 125 ; Board of Commissioners v. U, S., 308

U. S. 343; In re Cuban Atlantic Transportation Corp,,

57 F. (2d) 963 (C. C. A. 2); N. L. R. B. v. Nehel

Knitting Co., 103 F. (2d) 594 (C. C. A. 4) ; Phelps

Dodge Corp. v. N. L. R. B., 113 F. (2d) 202 (C. C. A.

2), affirmed 313 U. S. 177; U. S. v. Nashville, 118 U. S.

120, 125; U. S. V. Beeie, 127 U. S. 338, 344; U. S. v.

Insley, 130 U. S. 263, 266. ^^ There is no bar through

lapse of time to a proceeding in the public interest to

set an industry in order ..." F. T. C. v. Algoma

Lumber Co., 291 U. S. 67, 80. The instant proceed-

ing, like all proceedings under the Act, is in the

public interest for a public end, not in the interest of

the particular claimants. Amalgamated Utility Work-

ers v. Consolidated Edison, Inc., 309 U. S. 261,

269; Agwilines, Inc. v. N. L. R. B., 87 F. (2d) 146,

150, 151 (C. C. A. 5) ; N. L. R. B. v. Colten, et al, 105

F. (2d) 179, 182-183 (C. C. A. 6). As was stated

in N. L. R. B. v. Sun Shipbuilding and Drydock Co.,

135 F. (2d) 15, 23 (C. C. A. 3), ^^We are unaware

of any rule of law which would justify a court in say-

ing that, because charges are belated, the Board

abuses its discretion when it refuses to dismiss a com-

plaint for that reason.''

Respondent's reckless charge that Trial Examiner

Whittemore conducted the hearing herein in a biased

and prejudiced manner is entirely baseless (Brief,
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pp. 21-23). The two ''illustrative incidents," culled

from a record of more than 1,200 printed pages,

which are offered in support of this charge fail to

show any improper conduct on the Trial Examiner's

part. We assert confidently that an examination of

the entire record will reveal that the Trial Examiner

conducted the hearing with the utmost of fairness and

decorum. That fairness and decorum is illustrated

rather than refuted by the Bebb incident set forth in

respondent's brief (App. C, pp. 52-54). It shows that

respondent's counsel, advised beforehand that the

witness, Bebb, intended to make a highly inflammatory

statement at the hearing, told him "ii he wanted to

make a statement to go ahead." In allowing this

provocative occurrence to pass without further com-

ment the Trial Examiner evidenced extreme judicial

calm and restraint.

Respectfully submitted.

Robert B. Watts,
General Counsel,

Howard Lichtenstein,

Assistant General Counsel,

Joseph B. Robison,

ISADORE GrEENBERG,
Attorneys,

National Labor Relations Board.
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In the United States Circuit Court of Appeals
for the Ninth Circuit

No. 10383

National Labor Eelations Board, petitioner

V,

Thompson Products, Inc., respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

SUPPLEMENTARY MEMORANDUM OF THE NATIONAL LABOR
RELATIONS BOARD

This Memorandum is submitted in accordance with

the instructions of this Court at the oral argument

in the above case held on November 1, 1943. We dis-

cuss two points herein: (1) Whether the Board's ap-

propriation act for the current fiscal year requires

dismissal of the petition for enforcement; and (2)

whether certain of the acts of interference, restraint,

and coercion engaged in by respondent were consti-

tutionally privileged as an exercise of the right of free

speech.

I.

The National Labor Relations Board Appropriation Act of
1944 does not require dismissal of the Board's petition for
enforcement

In its brief (pp. 4-10) and in argument before this

Court, respondent contended that the Board's petition

(1)



for enforcement must be dismissed because a proviso

attached to the Board's appropriation for the fiscal

year ending June 30, 1944, allegedly precludes the

Board's use of any of its funds in this proceeding.

The proviso reads as follows

:

No part of the funds appropriated in this title

shall be used in any way in connection with a

complaint case arising over an agreement be-

tween management and labor which has been m
existence for three months or longer without

complaint being filed * * * (Labor-Fed-

eral Security Appropriation Act, 1944, Act of

July 12, 1943, Public Law No. 135, 78th Con-

gress, 1st Session). ,

At the outset it should be noted that under no cir-

cumstances could respondent be entitled to a dismissal

of this proceeding because of the proviso. The most

that it may ask is an order forbidding the Board

from using its funds to finance the proceeding.

Nothing in the proviso prevents a determination of

the instant case with the Department of Justice, for

example, representing the Board. The narrow issue

is, therefore, whether this Court should deny the

Board's right to represent itself herein, and thereby

overrule a decision of the Comptroller General which,

as we show below, establishes that right.

The Board submits that no such result should be

reached by this Court because

:

A. The proviso does not amend the National Labor

Relations Act.

B. The proviso does not preclude the Board's use of

its funds in the instant proceeding. As the Comptrol-



ler General of the United States has ruled, the term

^^complaint case" as used in the proviso does not refer

to enforcement proceedings in the courts.

C. The Board's use of its funds is not subject to

judicial review.

D. Respondent may not challenge the Board's use

of its funds in connection with the instant proceeding.

Since passage of the Appropriation Act, several

efforts similar to that of respondent here have been

made to preclude the Board from seeking enforcement

of its orders. All of the decisions so far announced

by the Courts have been favorable to the Board.

N. L. R, B. V. Cowell Portland Cement Co., Case.' No.

10374 (C. C. A. 9), motion denied from the bench,

September 7, 1943; N. L. R. B, v. Baltimore Transit

Co., Case No. 5103 (C. C. A. 4), motion denied, Octo-

ber 5, 1943, see 13 L. R. R. 165-166; iV. L. R. B. v.

Elvine Knitting Mills, Inc., Case No. 14 (C. C. A. 2),

motion denied in per curiam opinion, October 26,

1943, 13 L. R. R. 281. The last-named case is the only

one in which the Court deemed it desirable to set forth

the grounds of its action, stating:

In a supplemental brief respondent asserted

that the Board's petition w^as barred by reason
of a statute passed after the petition was filed

in this court. Labor-Federal Security Appro-
priation Act, 1944, Act of July 12, 1943, c. 221,

Public No. 135, Tit. IV, 78th Cong., 1st Sess.,

providing: ^*No part of the funds appropriated
in this title shall be used in any way in con-

nection with a complaint case arising over an
agreement between management and labor



which has been in existence for three months or

longer without complaint being filed." The

Board quotes a ruling which it has received

from the Comptroller General that this re-

striction does not apply to a case such as this

already in the appellate court, and it further

asserts that the present is properly not a case

involving a labor agreement of the kind de-

scribed in the statute. More broadly still it as-

serts that such a claim is not within our powers

of review, under § 10 (e) of the Act, or one that

respondent mav raise, under Alabama Power

Co, V. Iches, 302 U. S. 464, 478-480, 58 S. Ct.

300, 82 L. Ed. 374, and other cases—contentions

which we understand respondent substantially

conceded at the argument and with which we

agree.

A

The proviso does not amend the National Labor Relations Act

In determining whether or not the proviso to the

Appropriation Act amends the National Labor Rela-

tions Act, the decisive factor is the intent of Con-

gress. U. S. V. Mitchell, 109 U. S. 146, 150. That is

the rule which was applied in U. S. v. Dickerson, 310

U. S. 554, on which respondent relies to show that the

Act has been amended. Thus, after holding that Con-

gress can amend or repeal substantive legislation ''by

an amendment to an appropriation bill, or otherwise"

(id., at 555), the Court went on to note that ''the ques-

tion remains whether it did so" (id., at 556).

The Dickerson case is not controlling here since the

history of the legislation there involved left little



]'oom for. doubt as to the Congressional intent. A
1922 statute had provided for the payment of certain

re-enlistment bonuses. Appropriation acts for the

fiscal years ending in 1934, 1935, 1936, and 1937 had

banned payments under this provision in language

which concededly disclosed Congress' intent to sus-

pend the operation of the 1922 Act for those fiscal

years/ The appropriation acts for the 1938 and 1939

fiscal years also banned payments under the 1922 Act,

but they used different language to accomplish this

purpose, language which did not on its face show an

intent to suspend or modify the 1922 Act.' The Su-

preme Court examined the legislative history of the

1938 and 1939 appropriation acts (310 tJ. S., at pp.

556-561)' and concluded that ^'Congress intended the

legislation * ^ ^ [for] 1938 and 1939 as a contin-

uation of the suspension enacted in each of the four

preceding years'' {id., at p. 561) [italics supplied].

^ The provision of the 1934 Act read as follows : "So much of

Sections 9 and 10 of the Act * * * is hereby suspended as

to re-enlistments made during the fiscal year ending June 30,
1934." [Italics supplied.]

2 The 1938 Act read as follows : "No part of any appropriation
contained in this or any other Act for the fiscal year ending June
20, 1938, shall be available for the payment of re-enlistment allow-
ances * * * notwithstanding the applicable provisions of
Sections 9 and 10 of the Act" of 1922.

^Thus it noted that the amendment was viewed by Congress
as a "further suspension" of the bonus (310 U. S., at p. 558) and
that, when the 1938 appropriations were being considered in the
House of Representatives, repeated points of order that the pro-
posed rider constituted substantive legislation were conceded to
be valid by proponents of the rider and were sustained {id., at

p. 559).
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An intent on the part of Congress to amend earlier

legislation may also be revealed by the express Ian-

gauge of subsequent appropriation acts. Thus, in

V. S, V. Perry, 50 Fed. 743 (C. C. A. 8), and 17. S, v.

Aldrich, 58 Fed. 688, 689 (C. C. A. 1), an earlier

appropriation act barring the use of the money ap-

propriated in that Act for the payment of certain per

diem allowances had been succeeded by an appropria-

tion act which provided that ''hereafter no part of

the appropriations made * ^ ^ shall be used

* ^ ^ [for certain purposes] * * "^ nor shall

any part of any money appropriated be used

[for the per diem allowances in question]" [italics

supplied]. It was held in both cases that the later

appropriation act was a substantive amendment, but

in the Aldrich case, it was further held that the earlier

act was ''not a prohibition of a per diem, but ex-

tend [ed] merely to that appropriation; so that the

legal right to the per diem remained the same as

though the Act had not been passed * * "^^ See

also Sivift V. 11, S., 128 Fed. 763 767-768 (C. C, D.

Mass.), affirmed on other grounds 139 Fed. 225 (C.

C. A. 1).

It is not without significance that in all of the cases

which we have found, in which it has been held that a

statute has been amended by an appropriation act

rider, the statute affected was pecuniary in nature and

therefore pecularily subject to repeal or amendment

by the withholding of funds. We have found no case

in which remedial social legislation creating substan-



tial rights has been deemed to be repealed by the

withholding of funds for a single year.

We submit that in view of the presumption against

repeal by implication/ it should not be held that the

Act has been set aside in part in the absence of a clear

showing of legislative intent. As we shall now demon-
strate, no such showing can be made here.

It is manifest that the rider is not substantive

legislation but merely constitutes a temporary limita-

tion upon use of the Board's current appropriation.^

It is generally acknowledged, as respondent concedes

(Resp. Brief, pp. 5, 7, 10), that the real purpose of

the proviso was to prevent the Board from procceed-

ing to a decision and order in the Kaiser cases, then

pending before it (App. A, pp. 3-6).^ The legislative

history of the proviso plainly indicates that in achiev-

ing that result, the proponents of the limitation did not

intend to affect the Board's statutory authority, nor
to make any substantive alteration in the Act. Thus
Congressman Hare, who originally introduced the

rider in the House (89 Cong. Record, 78th Cong., 1st

Sess., pp. 6046-6047), stated flatly, 'Hhere is no attempt

to amend the National Labor Relations Act'' {id., p.

* U. S. V. Borden Co., 308 U. S. 188, 198-199; U. S. v. Jackson,
302 U. S. 628, 631.

^ See IV Uinds' Precede^its of the House of Representatives

(1907), §§ 3917-3926; 3929; VII Cannon's Precedents of the House
of Representatives (1935), §§ 1580, 1585-1594, 1638-1639, 1710.

^ See also 89 Cong. Record, 78th Cong., 1st Sess., pp. 6047 (Cong.
Ditter), 7025 (Cong. Norton and Anderson), 7026 (Cong.
Tarver), 7104 (Sen. Eeed), 7106 (Sen. Shipstead), 7108 (Sen.
McCarran)

.
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7024). Senator McCarran, in charge of the bill in the

Senate (id pp. 6647, 6650), expressed a like intent on

the part of that chamber.'

The remarks, on which respondent relies, of those

^Vho opposed the measure" (Brief, p. 6), were at

most expressions of a fear that the rider might be

construed more broadly than was intended by its pro-

ponents. These fears must be treated as having been

allayed by the reassurances given by the proponents.

Certainly, we must look to the authors of a legislative

act rather than to its opponents for an authoritative

interpretation of its intent.' Moreover, to the extent

7U* * * ^Ye clo not in an appropriation bill propose to

amend or alter or nullify a legislative act which has been passed

by Congress and which has received Executive approval."

u* * * j^w members of the committee are in favor of stabiliz-

ing labor conditions, and if we could do so without destroying the

Wagner Labor Relations Act, we would. At the same time, we

do not want to destroy an act which has been passed by Congress

after long debate and consideration."

cc* * * Yie want to provide limitations which will be whole-

some for the welfare of the country in this unhappy hour, but we

do not want to vitiate the Act" (89 Cong, Record, 78th Cong., 1st

Sess.,p.6650). .
x . . ,i

« Thus the Supreme Court has attached particular weight to the

remarks of those legislators who, like Senator McCarran and

Congressman Hare here (89 Cong. Record, 78th Cong., 1st Sess.,

pp 6046-6047, 6647, 6650), are "in charge of a bill in course of

passa-e." Buvlex Co. v. Deering, 254 U. S. 443, 475; McCaughn

V Ilershey Chocolate Co., 283 U. S. 488, 493^94; Wright v.

Vinton Branch, 300 U. S. 440, 463-464. See also McClure v. U. S.,

95 F. (2d) 744, 751 (C. C. A. 9), affirmed 305 U. S. 472. Thus in

the McCaughn case the Court said

:

"Nor do we think of significance the fact relied upon here and

by the Court below that statements inconsistent with the conclu-

sion which we reach were made to committees of Congress or m
discussions on the floor of the Senate by senators who were not m
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that there was a conflict of views, Congress' adoption

of the proviso must be treated as an acceptance of the

interpretation and intent of the proponents.

The legislators' intent not to amend the Act is fur-

ther shown by the fact that the rider was meant to

have only a temporary effect.^ In fact, it is apparent

that if no rider is attached to the Board's appropria-

tion for the next fiscal year, the National Labor Re-

lations Act w^ill remain in full force and effect.

Hence, it cannot be contended that a substantive

amendment has been added to the Act.

B
The proviso does not preclude the Board's use of its funds in

the instant proceeding

The proviso clearly does not preclude the Board's

use of its funds in the instant proceeding. The pro-

viso states that the Board shall not use any of its

charge of the bill. For reasons which need not be. restated, such
individual expressions are without weight in the interpretation of

a statute."

^ "Mr. McCarran. * * * I made the statement that this pro-

vision would tend to stabilize labor relations for the duration of

the war. In that statement I was in error, because this bill is an
appropriation bill, which runs for only 1 year. But in the

interim the Congress hopes that legislation may be enacted which
will stabilize labor relations for the duration of the war" (89
Gong. Record., 78th Cong., 1st Sess., p. 7103)

.

"Mr. Hare. '^ * * In other words, where contracts have
been in operation for 3 months or longer and no complaint has
been filed with the National Labor Kelations Board, the National
Labor Relations Board would be relieved of the necessity of going
in and taking jurisdiction any time within the next 9 months, or

during tlie life of this appropriation. The committee feels that

possibly in that time the necessity for interference may not be
necessary" {id., p. 6046).
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funds in connection with a ''complaint case
*

At the request of the Board, and pursuant to statu-

tory authorization (Budget and Accounting Act, 1921,

Sec. 304; 42 Stat. 20, 24; 31 U. S. C, Sec. 74), the

Comptroller General of the United States, on July

29, 1943, issued his ruling, a copy of which is attached

hereto (App. A), interpreting this phrase. The

Comptroller General ruled that the phrase ''complaint

case" as used in the proviso refers to cases in the

"complaint stage'' before the Board, and not to en-

forcement proceedings before the circuit courts of

appeals, such as is the instant proceeding. Accord-

ingly, the Comptroller General held that (App. A,

pp. 14, 3-9)-
* * ^ The Board is not precluded from

expending from its appropriation such amounts

as may be necessary in connection with further

proceedings in those cases as to which a deci-

sion and order were issued by the Board prior

to July 1, 1943/^

The Board's decision in the instant case was issued on

December 31, 1942 (R. 49).

i« This is also the view of the Board as to the proper construction

of the proviso. The persuasive considerations, based upon the

legislative history of the proviso, the terminology used in Section

10 of the National Labor Relations Act, and other factors, upon

which this view rests, are fully set forth in the Comptroller Gen-

eral's opinion, to which we respectfully refer the Court in this

regard (App. A, pp. 3-9, 14)

.

In a later opinion issued on October 21, 1943, the Comptroller

General ruled that the current appropriation of the Board is not

available for use in connection with cases involving allegedly

company-dominated unions which have had contractual rehitions

with the employer for at least 3 months without charges being

filed. The later ruling, however, applies only to cases in the "com-

plaint stage," that is, to cases not affected by the earlier ruling of
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The Comptroller Generars interpretation of the

proviso is binding upon the Board. It is well settled

that decisions of the Comptroller General upon ques-

tions involving disbursements to be made by or under

the head of an executive department or independent

establishment are *' conclusive upon the executive

branch of the Government" (Skinner & Eddy Corp,

V. McCarl, 275 U. S. 1, 4-5 note). ^^Disbursing offi-

cers, or the head of any executive department * * *^

may apply for and the Comptroller General shall ren-

der his decision upon any question involving a pay-

ment to be made by them or under them, which de-

cision, when rendered, shall govern the General Ac-

counting Office in passing upon the account contain-

ing said disbursement." {Budget and Accounting

Act, 1921, Sec. 304). See also Brunswick v. Elliott,

103 F. (2d) 746, 750 (App. D. C.) ; 33 Ops. Att'y Gen.

268; 33 Ops. Att'y Gen. 265."

the Comptroller General. Since that earlier ruling, without
more, holds the rider inapplicable to the instant case, the second
ruling has no effect here except to preclude the Board from con-
tending before this Court that the rider was not intended to apply
to cases arising under Section 8 (2) of the Act.

'^ Moneys appropriated to a governmental agency by the Con-
gress are not paid directly to the agency but are held in the U. S.
Treasury to the credit of the agency. The Treasury pays over
sums to the agency or its creditor only upon receipt of a voucher
approved by the General Accounting Office. Budget and Ac-
counting Act, 1921, Sees. 304, 305. Since the Comptroller Gen-
eral's ruling governs the General Accounting Office, it is clear that
the ruling likewise governs the agency's power to draw upon the
funds credited to it in the Treasury. See, also, Mansfield, The
ComjotroUer General (1939), p. 2. Eulings of the Comptroller
General have been accepted by the Supreme Court as persuasive
authority. Perkins v. Lukens Steel Co., 310 U. S. 113, 126,
note 14.
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The Board's use of its funds is not subject to judicial review

We have demonstrated under Point B hereof that

the proviso to the Board's appropriation for the cur-

rent fiscal year does not preclude the Board's use of

its funds in the instant case. But even if the proviso

could be regarded as applicable, we submit that it

cannot constitute a defense to this proceeding because

the Board's use of its funds is not subject to judicial

review.

This Court was, of course, created by Congress,'^

and its "organization," its "authority," its "limited

jurisdiction," and its "powers" all are received "from

the legislature only."" Thus, any authority of this

Court to review expenditures by administrative agen-

cies must depend upon some act of Congress. How-

ever, the Congress has nowhere authorized judicial

review of administrative or executive expenditures.

To the contrary. Congress has clearly manifested its

intention that the use of appropriations be not subject

to judicial supervision. The creation of the General

Accounting OfBce as & check upon governmental ex-

penditures " has at once provided a specialized

12 Act of March 3, 1891, 26 Stat. 826; Act of March 3, 1911, 36

Stat. 1131 et seq., 28 U. S. C. §§ 211 et seq. (Judicial Code, sections

116 et seq.). See Hughes, Federal Practice Jurhdtction <& I ro-

cedure{\9Zl),%%\Q'i>etseq.

^^Chisholm V. Georgia, 2 Dall. 419, 432 (TI. S. K93); Rhode

Island V. Massachr,,etts, 12 Pet. 657, 721 (U. S. 1838)
;
Kempe v.

Kennedv,5 Crunch 173, 185 (U. S. 1809) ; Gra^e^v. American Cen-

tral Im. Co., 109 U. S. 278, 283; Martin v. Himters Lessee, 1

Wheat. 304, 329-331 (IT. S. 1816)

.

" See discussion under Point B, supra.
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agency to handle this complex technical matter and

obviated any possibility of the courts' being burdened

with the minutiae of detail indigenous to accounting.

Congress' intention that the use of appropriations be

subject to legislative rather than judicial control is

further emphasized by the fact that Congress has re-

served to itself the final review of executive and

administrative expenditures. Thus, the Comptroller

General is required to report to Congress every ex-

penditure or contract made by any department or

establishment in any year in violation of law {Budget

and Accounting Act, 1921, Sec. 312 (c)). As the

congressional scheme contemplates, the proper use of

appropriations has remained exclusively a matter be-

tween Congress, the Comptroller General, and the

agency involved. Consequently, the propriety of

expenditures made pursuant to valid appropriations

has not been made the subject of judicial cognizance.

Nor does this Court's jurisdiction over the case at

bar, under the National Labor Relations Act, authorize

review of the Board's use of its funds. The instant

proceeding is, of course, a purely statutory one, under

Section 10 (e) of the Act, to enforce the Board's or-

der. It is well settled that this Court derives its

^^jurisdiction to act" therein solely from the Act

(AT. L. R. B, V. Waterman S, S. Corp., 309 U. S. 206,

209), and has power to review the Board's order only

^^in the respects indicated by the Act" (Matter of

National Labor Relations Board, 304 U. S. 486, 492-

494). ^^ Congress has placed the power to administer

the National Labor Relations Act in the Labor Board,

subject to the supervisory powers of the [Circuit]
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Courts of Appeals as the Act sets out/' [Italics

added.] {National Labor Relations Board v. Brad-

ford Dyeing Ass'n, 310 U. S. 318, 342.)
''

It seems too clear for argument that this Court is

not, and may not be, concerned in enforcement pro-

ceedings under the Act, with questions as to the

propriety of the Board's expenditure of funds appro-

priated to its use by the Congress. As the Supreme

Court has stated (iV. L. R. B. v. Bradford Dyeing

'Association, 310 U. S. 318, 342)—

If the Board has acted within the compass of

the power given it by Congress, has, on a charge

of unfair labor practice, held a ''hearing,"

which the statute requires, comporting with the

standards of fairness inherent in procedural

due process, has made findings based upon

substantial evidence and has ordered an appro-

priate reniedy, a like obedience to the statutory

law on the part of the [Circuit] Court of Ap-

peals requires the Court to grant enforcement

,

of the Board's order.

It is clear that under the statutory scheme, the

Court is concerned with the matters of substance to

which reference is made in the Supreme Court's opin-

ion quoted above, and not with such wholly unrelated

and collateral m.atters as the availability of Board

funds. As well might the Court be requested to re-

fuse enforcement of a proper Board order because the

attorney who appeared for the Board in this Court

had allegedly been improperly classified at the time

^^ See also, Amencan Federation of Labor v. N. L. R. B., 308

U. S. 401, 407-409 ; N. L. R, B. v. Link-Belt Co., 311 U. S. 584, 597.
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of his employment and hence compensated at an im-

proper rate under existing civil-service law. Yet no
one would suggest that an employer might, in enforce-

ment or review proceedings under the Act, divert the

energies of the Court and the Board to such matters.

As we have noted (Point A, supra), these principles

and the established procedure for review of Board ex-

penditures were not changed by the proviso to the

Board's appropriation for the current fiscal year.

The proviso merely prescribes certain limitations upon
the Board's use of its funds during this period, but

leaves intact the substantive provisions of the Act
including, of course, the provisions under which the

Board and this Court have power to act.

In view of the foregoing considerations, judicial re-

view of the propriety of expenditures by the Board in

enforcement proceedings would do violence to the doe-

trine of the separation of powers.'' With due regard

for the authority of '^another and co-equal depart-

ment" {Massachusetts v. Mellon, 262 U. S. 447, 488-

489), the courts will not burden themselves with such

matters. Like political questions, such internal finan-

cial matters wouJd impose upon the court the duty of

rendering a decision in spite of 'Hhe lack of satis-

factory criteria for a judicial determination" {Cole-

man V. Miller, 307 U. S. 433, 454-455).

^"^ While there is some doubt and conflict concerning the raison
cVetre of the doctrine of the separation of powers in our American
jurisprudence, it is axiomatic that the doctrine is an integral part
of our constitutional scheme. (See Frank, When 'Ormr Smote Hs
Bloomin' Lyre, 51 Yale L. J. 367-381 (1942), included in Frank,
// Men were Angels (1942)

, pp. 223-235, discussing the conflicting
theories advanced.)

561430—43 3
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The sole question raised by respondent's request

that the petition for enforcement be dismissed is

whether the Board is making proper use of the funds

appropriated for it by the Congress. It is patent

that this raises a question exclusively within the prov-

ince of the legislative department and therefore not

subject to judicial scrutiny. The Congress has appro-

priated money for the Board's use during the fiscal

year. The amount of such appropriation is a matter

vested in the legislature and not cognizable by the

courts. Nor is the use the Board makes of its funds

a topic of judicial concern, regardless of the existence

of a proviso specifying certain limitations upon the

use of the appropriation. The problem is the same,

and there is not a justiciable controversy, whether re-

spondent asserts that funds are misused or, for ex-

ample, claims that the appropriation has been ex-

hausted and there are no funds with which the Board

can prosecute the proceedings at bar. Such assertions

are as irrelevant as a contention that a party cannot

maintain a suit because of an alleged inability to pay

costs or the alleged theft of the funds being used to

maintain suit.

D

Respondent may not challenge the Board's use of its funds in

connection with the instant proceeding

Finally, respondent has no standing to challenge

the Board's use of its funds in connection with the

instant proceeding. It is well settled that a Federal

expenditure—even though (unlike that in the

instant case) palpably unauthorized or illegal—may
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not successfully be challenged by a litigant, in the

absence of a showing of ^^ direct injury '^ not suffered

by the public at large, attributable to the unauthorized

expenditure. (Alabama Power Co. v. Iekes, 302 U.

S. 464, 478-480; Dake Power Co. v. Greenwood

County, 302 U. S. 485, 490, aff'g 91 P. (2d) 665, 676

(C. C. A. 4) ; Massachusetts v. Mellon, 262 U. S. 447,

480-485, 486-488 ; Fairchild v. Hughes, 258 U. S. 126,

129-130; Tennessee Electric Power Co. v. Tennessee

Valley Authority, 306 U. S. 118, 137-140. Cf. Per-

kins V. Lukens Steel Co., 310 U. S. 113, 125, 129, 131-

132. See Note, 51 Harvard Law Review 897, 899-904

(1938).)'' The term ^^direct injury" as used in these

cases is '^used in its legal sense, as meaning a wrong

which directly results in the violation of a legal

right'' {Alabama Poiver Co. v. Ickes, 302 U. S. 464,

479).

Respondent's position in the instant proceeding is

not such as to expose it directly to ^^ violation of a

legal right" as a result of the Board's expenditure of

its funds to secure enforcement of its order. Respond-

ent has violated the law as enacted in the National

Labor Relations Act, and has been ordered by the

Board, as the agency charged with administration of

the Act, to cease its unlawful conduct and to take

certain affirmative action to remedy the consequences

^^ This rule too rests, at least in part, upon the doctrine of the

separation of powers. In recognition of the limitations upon its

authority inherent in the constitutional separation of powers, the

judicial department has enunciated certain rules of self-limitation.

One of these is that a court will decline to review a legislative or

executive act unless the party seeking such review has sufficient

interest to challenae the action.
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of its wrongful activities. Respondent has refused

to comply with this order. All of this occurred prior

to passage by Congress of the proviso to the Board's

appropriation for the current fiscal year. The only

damage respondent will incur by the Board's expendi-

ture of its funds to secure compliance with its order

is that it may be compelled to comply with that order

and obey the law, which the public generally is like-

wise required to obey. Compulsion to obey a valid

and lawful order, issued under a valid and existing

law, may not possibly be regarded as violation of any

''legal right" of respondent which the law will recog-

nize (Alabama Power Co. v. Ickes, 302 U. S. 464,

479; Duke Power Co, v. Greenwood County, 302 U. S.

485, 490, affi'g 91 F. (2d) 665, 676-677 (C. C. A. 4) ;

Williams v. Riley, 280 U. S. 78, 80 ; Tennessee Electric

Power Co, v. Tennessee Valley Authority, 306 U. S.

118, 137-140; Perkins v. Lukens Steel Co., 310 U. S.

113, 125, 129, 131-132 ; Central Illinois Public Service

Co. V. BusJmell, III, 109 F. (2d) 26, 29 (C. C. A. 7) ;

O'Brien v. Carney, 6 F. Supp. 761, 762 (D. C. Mass.)).

Respondent obviously has no ''legal right" to immu-

nity from the Act, which the public at large is required

to obey.

II

Respondent's acts of interference, restraint, and coercion were

not constitutionally privileged

Eespondent contends that the utterances of its of-

ficers and supervisors and the articles published in

its house organ. Friendly Forum, on which the Board

based findings of interference, restraint and coercion,
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were constitutionally privileged under N. L. R. B. v.

Virginia Electric d- Power Co., 314 U. S. 469; and
N. L. JS. B. V. American Tube Bending Co., 134 F.

(2d) 993 (C. C, A, 2), cert, denied on October 18,

1943. Two important factors distinguish those cases

from that at bar: (1) respondent's conduct here in-

cluded express threats of economic reprisal; and (2)
respondent's coercive activities formed a part of a
course of conduct which included violations of the

Act to which the claim of constitutional privilege can-

not possibly be applied.

1. The expressly coercive nature of most of re-

spondent's conduct cannot be questioned. The warn-
ings that union organization would result in closing

of the plant, originally expressed by Director of Per-
sonnel Livingstone and thereafter repeated to the em-
ployees by lesser supervisors (Board's main brief,

pp. 5^6, 15), were in no sense expressions of opinion.

Neither was the threat that ^'when you put that 0.

I. O. button on you are hanging out your neck. Some-
body will take a crack at it" (Board's main brief,

p. 16).

No such threats were involved in the Virginia Elec-
tric case

;
in fact, the Supreme Court expressly noted

that:

In determining whether a course of conduct
amounts to restraint or coercion, pressure
exerted vocally by ih^ employer may no more
be disregarded than pressure exerted in other
ways (314 U. S., at p. 477).

Similarly, the decision in the American Tube case
rested expressly on the fact that the expressions of
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employer preference there voiced contained "no inti-

mation of reprisal against those who thought other-

wise; quite the opposite" (134 F. (2d), at page 995).

Conversely the circuit courts have repeatedly held,

in cases arising after the Virgima Electric decision,

that where an "intimation of reprisal" does appear,

constitutional privilege may not be claimed. In two

of these cases the Supreme Court refused to review

decisions favorable to the Board on the same day that

it refused to grant review in the American Tube case.

N. L. R. B. V. William Davies Company, 135 F. (2d)

179 (C. C. A. 7) ; N. L. B. B. v. Trojan Powder Com-

pany, 135 F. (2d) 337 (C C. A. 3). In the Trojan

Pawder case, the Court noted that the series of state-

ments in issue "lack[ed] the venom found in many

other cases" and that there was "no threat explicit

in the language used" (135 F. (2d) at p. 339). It

concluded, however, that a threat could be spelled out

of the statements, and upheld the Board's finding and

order. Similarly, in the Davies case, the Court

pointed out that "the circumstances are not numerous

or particularly flagrant" (135 F. (2d) at p. 181) but

held that

:

The slightest interference, intimidation or

coercion by the employer of the employees in

the rights guaranteed to the employees by the

statute constitutes an unfair labor practice in

violation of Section 8 (1) of the Act (135 F.

(2d), at p. 181).

Finally, in K. L. B. B. v. Crown Can Co., 13 L. R. R.

283, decided by the Circuit Court of Appeals for the

Eighth Circuit, on October 25, 1943, one week after
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the Supreme Court denied the petitions for writ of

certiorari in the American Tube, Bavies, and Trojan

Potvder cases, the Court held that threats to close a

plant were not within the protection of the Constitu-

tion, saying:

^^Free speech" does not mean license to vio-

late valid laws, such as laws against perjury,

libel, slander, or laws against restraint or

coercion of employees in the exercise of their

rights under the Act/^

2. The long course of unfair labor practices en-

gaged in by respondent here also serves to distinguish

the American Tube case. There, the record contained

nothing but ''the letter and the speech [of the em-

ployer] together with the occasion—a coming elec-

tion—on which they were uttered" (134 F. (2d) at p.

995). The importance of considering the record as

a whole is clearly revealed by the Virgifiia Electric

case. There the Court held that ''it does not appear

that the Board raised [the utterances] to the stature

of coercion by reliance on the surrounding circum-

stances." It further concluded that "if the utterances

are thus to be separated from their background, we
find it difficult to sustain a finding of coercion with

respect to them alone" (314 U. S., at p. 479). After

reconsideration of the entire case by the Board, its

findings were upheld by the Court because "while the

bulletin * * * and the speeches * * * are

still stressed, they are considered not in isolation but

^^ See also N.L.R. B. v. Yan Deusen^ decided November 4, 1943,

13 L. K. K. 321, 322 (C. C. A. 2).
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as a part of a pattern of events adding up to the

conclusion of domination and interference" {Virginia

Electric & Power Company v. N, L. R, B., 319 U. S.

533, at 539). The record in the instant case makes

it clear that the Board's findings are grounded upon

respondent's whole course of conduct, and that the

coercive statements of respondent's officers and super-

visors are viewed, not in isolation, but in relation to

the whole complex of respondent's course of interfer-

ence, restraint, and coercion. Thus, in summing up

its findings as to the unfair labor practices, the Board

listed together the management's threats to close the

plant if the Union were organized, inquiries as to

union membership among employees, the employment

of Porter to engage in espionage, and the distribution

of antiunion articles in Friendly Forum, as constitut-

ing restraint, interference, and coercion (R. 73).

Respectfully submitted.

Robert B. Watts,
General Counsel,

HoAVARi) Lichtenstp:in,

Assistant General Counsel.

Joseph B. Robison,

ISADORE GrEENBERG,

Millard Cass,

Attorneys,

National Labor Relations Board.

December 1943.
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APPENDIX A

Comptroller General of the United States,

Washington 25, July 29, 1943.

B-35803

Chairman,

National Labor Relations Board.

My Dear Mr. Millis:

I have your letter, without date, received in this

office July 20, 1943, reading as follows

:

The Act making appropriations for the De-
partment of Labor, the Federal Security
Agency, and related independent ^agencies for
the fiscal year ending Jujie 30, 1944 (Public
78th Congress) contains the following provi-
sion :

'^No part of the funds appropriated in this
title shall be used in any way in connection
with a, complaint case arising over an agree-
ment between management and labor which
has been in existence for three months or
longer without complaint being filed. Pro-
vided, That, hereafter, notice of such agree-
ment shall have been posted in the plant af-
fected for said period of three months, said
notice containing information as to the location
at an accessible place of such agreement where
said agreement shall be open for inspection
by any interested persons.''
The National Labor Relations Board requests

the decision of the Comptroller General concern-
(1)



ing two questions which arise from the above-

quoted language

:

. . , , •

1. Does the phrase ^^ without complaint bemg

filed" refer to ''charges'' filed pursuant to Sec-

tion 10 (b) of the National Labor Relations

Act, or does the phrase refer to ''complaint''

issued by the Board pursuant to Section 10 (b)
^

Reference to Section 10 (b) of the National

Labor Relations Act will show that when a

charge has been filed alleging that any person

has engaged in or is engaging in an unfair

labor practice, the Board has power to issue and

cause to be served upon such person a com-

plaint stating the charges. In the normal case,

when a charge alleging unfair labor practices

is lodged with a Regional Office of the Board,

an investigation is instituted to determine

whether the facts appear to justify issuance

of a complaint, and whether the Board has ju-

risdiction to proceed further m the matter.

The purposes of such an investigation require

that the case be assigned to an agent, that con-

ferences be held with the parties, and that facts

be ascertained in order to enable the responsi-

ble officials of the Board to decide whether a

complaint should be issued. The ambiguity m
the phrase quoted in the first question presented

for your consideration arises out of the fact

that charges are filed by any person desiring to

call to the attention of the Board the alleged

commission of an unfair labor practice, where-

-^s, complaints are isstied by the Board after an

investigation of the charges.

The purpose of the amendment, as well as its

legislative history, indicates that the intention

of Congress was to limit the use of funds to

cases in which charges had been filed withm

three months of execution of a labor agree-

ment. This is made clear by the following

statement of Congressman Hare, who intro-

duced this amendment to the Appropriation

Act:



^^Where an agreement between management
and its employees has been in operation for as

long as 3 months or more and no complaint has
been filed by management or no formal com-
plaint filed by the employees, N. L. R. B. would
not have jurisdiction and would be relieved of

any duty or expense until the availability of

these funds expires." [Italics supplied.]

(Cong. Record, 78th Congress, 1st Session;

Wednesday, June 16, 1943, p. 6047.)

Senator Brewster, in explaining the amend-
ment on the floor of the Senate, likewise made
clear the intent of the rider in the following
language

:

'^I think it should be clear that the complaint
to which the amendment refers will be filed by
the labor organization" (Cong. Record, 78th
Congress, 1st Session, Saturday, June 26,

1943, p. 6648).
The Board desires your opinion whether the

Board's understanding is correct that the three-

month limitation applies to cases in which a
charge has not been filed in the requisite period.

2. Is the phrase *^ complaint case arising over
an agreement" to be construed to prohibit the
use of funds in connection with cases which,
prior to July 1, 1943, had been decided by the

Board?
The view of the Board is that a ^^ complaint

case" refers to a case *4n the complaint stage,"
i. e., in the stage preceding the issuance of a
Board decision and order. Any other construe-,

tion would be in conflict with the legislative

history of the amendment and with the provi-

sions of the National Labor Relations Act re-

lating to enforcement and review^ of Board
orders.

A. Legislative History.
The legislative history of the amendment

shows that its purpose is to prevent the Board
from proceeding to a decision and order in

the cases pending before the Board and known



upon the records of the Board as Matter of

Oregon Shipbuilding Corporation and Indus-

trial Union of Marine and Shipbuilding Work-

ers of America; Matter of Oregon Shipbuilding

Corporation and William King, an individual;

and Matter of Kaiser Company, Inc., and In-

dustrial Union of Marine and Shipbuilding

Workers of America, et al,; Cases Nos. XIX-
C-997; XIX-C-1055; XIX-C-1101. These
cases are popularly known as the ''Kaisei

Shipbuildmg Cases/' and involve complaints

based upon charges that the respondent corpo-

rations had discriminatorily discharged certain

employees pursuant to closed-shop contracts

which were alleged to have been invalid, hence

not a defense to the charges of discrimination.

The amendment to the Appropriations Act

was urged at the Hearings on the Labor-Federal

Security Appropriation 1944, before the Sub-

committees of the Committees on Appropria-

tions of the House of Representatives and of

the Senate, by John P. Frey, President, Metal

Trades Department, American Federation of

Labor. Mr. Frey, who represented the A. F.

of L. Unions, which were the beneficiaries of

the allegedly illegal contracts with the Kaiser

companies, proposed the amendment which, m
his words, ''would make it impossible to do

what is being done in the Kaiser case and those

which we know are to follow." (Hearings be-

fore the Subcommittee of the Committee on

Appropriations, House of Representatives, 78th

Cong., 1st Sess., on the Department of Labor-

Federal Security Agency Appropriation Bill

for 1944, Part 1, page 427.)

Mr. Frey's testimony before the Senate Sub-

committee reveals that the sole purpose of the

amendment was to prevent the Board from de-

ciding the Kaiser cases and from proceedmg

in the future to issue complaints in similar

cases. (Hearings, pp. 322-346.) Tlius, Mr.

Frey stated

:



*'If I may be permitted to say this, the prob-
lem presented in this case (Kaiser cases) and in
the action of the National Labor Relations
Board is without precedent. -^ * * (p,
334.)

^^It (the amendment) would prevent the raid-
ing which is now going on and which would
cease instantly throughout the country if the
N. L. R. B. would cease hearing these domplaint
cases involving trade-union agreements with
employers. [Italics supplied.] (p. 343.)

^^The case that has attracted the most atten-
tion is the Kaiser case. The C. I. O. has pre-
pared complaint cases of a similar nature
against two yards in San Francisco, three of
the yards in Los Angeles, three of the yards
on the Gulf, four of the yards in Florida, and
three in the South Atlantic region. Now, it

is the intention, if this Kaiser case proceeds
to go down the line, to have a repetition of
what we have gone through in turmoil and
friction in the other shipyards. * * * The
Kaiser case is symptomatic of the danger that
exists" (pp. 344-345).
The debates on the floor of both Houses show

unmistakably that the purpose of the amend-
ment was to prevent the Board from deciding
the Kaiser cases and from issuing complaints
during the 1944 fiscal year in similar cases.
The following excerpts from the debates re-

veal this intention:
1. It (the amendment) merely applies to the

agreement in existence at the time, worked out
between the A. F. of L. and other labor groups
and management, in the Pacific coast yards
(Sen. Bridges, Cong. Rec, 78th Cong., 1st Sess.,
p. 6648).

2. Mr. Kaiser cooperated completely with the
suggestion of the Government that there be
the closed shop, although it was not put into
the stabilization agreement. This amendment
merely says that the agreements entered into in



that fashion shall not now be reopened (Sen.

Brewster, id., p. 6648).

3. Now, one thing is clearly apparent, and

that is that this threatened interposition of the

N. L. E. B. in the affairs of the two Kaiser ship-

yards in question is almost certain to bring

about very material interruption in the very

fine record being made by those yards in the

building of ships for the war effort. This is

not a permanent amendment to the National

Labor Eelations Act. This is an emergency

measure. It is only to be effective for the 12

months that this appropriation bill is effective,

and it is intended to prevent during those 12

months the interruption of production in those

two shipyards or in any other plants which are

similarly situated ^ * * (Congressman

Tarver, Chairman of Approp. Committee, Cong.

Eec, 78th Cong., 1st Sess., p. 7026).

4. I have no hesitancy in saying that this

amendment represents the position of the Amer-

ican Federation of Labor. Its representative

came before our committee and clearly made its

position known. There should be no misunder-

standing; about that at all. There is no doubt

in my mind but what it was precipitated by the

situation that exists out in the Kaiser yard

(Cong. Keefe, Cong. Eec, 78th Cong., 1st Sess.,

p. 7026).

5. We heard all sides of the controversy, and

this amendment is merely the result of the de-

sire on the part of the American Federation of

Labor on the west coast to maintain an agree-

ment which was entered into by a very small

number of men employed in the plant of Mr.

Kaiser (Sen. Truman, Cong. Eec, 78th Cong.,

1st Sess., p. 7103).
.. ,

• w
It is therefore apparent from the legislative

history of the amendment that it was not in-

tended to preclude the Board from proceeding

during the fiscal year 1944 to obtain court en-

forcement of any order issued by the Board

prior to July 1, 1944 [1943].



B. Provisions of the National Labor Rela-
tions Act.

This intention is likewise confirmed by the
provisions of the National Labor Relations Act
which draw a distinction between a

^

^complaint''
(when a case is before the Board up to the time
of the making of its order) and a ^^ proceeding''
to review or enforce a Board order (which oc-

curs subsequent to Board order). Thus, Sec-
tions 10 (a), (b), and (c) described the method
of instituting a case before the Board. Refer-
ence to the language of these sections reveals
that upon the filing of a charge of the commis-
sion of an unfair labor practice, the Board may
issue a complaint and serve it upon the appro-
priate parties. Provision is made for the
amendment of such a complaint, for the filing

of an answer to such a complaint, for a hearing
thereon, and for the making of an order sus-
taining or dismissing such a complaint. After
that point of Board decision and issuance of
an order, the statute adopts entirely different
language in reference to proceedings to be had
before appropriate reviewing courts. Thus, in
Sections 10 (e), (f), and (g)—prescribing pro-
cedures before the courts subsequent to Board
order—repeated reference is found to such pro-
ceedings. In Section 10 (e) it is provided that,

^^Upon such filing, the court shall cause notice
thereof to be served upon such person, and
thereupon shall have jurisdiction of the pro-
ceeding, * * *" In Section 10 (g) it is pro-
vided that, ^^The commencement of proceedings
under subsection (e) or (f) of this section shall

not, unless specifically ordered by the court, op-
erate as a stay of the Board's order."
For these reasons it appears clear that when

a petition for enforcement or review of a Board
order is filed in a Circuit Court of Appeals, the
case is not a ^^ complaint case," i, e., a case be-
fore the Board, but is an ^^enforcement case,"
i, e., a case exclusively within the jurisdiction



of the Court. As the Board described it in its

Statement to the Appropriations Committee:

'^At this point the case belongs to the court"

(House Hearings, p. 316).

Moreover, after court decision and decree, the

only means of enforcing Board orders is through

the utilization of the inherent power of the

courts to make their decrees effective. Only the

National Labor Relations Board has power to

invoke this power through the filing of con-

tempt proceedings in the courts. Amalgamated

TJtiUty Workers v. Consolidated Edison Com-

pany,' 309V, S. 261, 269. Such a proceeding

is of course.in no sense "a complaint case," but,

like other action subsequent to Board order, a

strictly judicial proceeding.

It is to be noted in this connection that the

National Labor Relations Act expressly vests

in Board attorneys the right to ''appear for

and represent the Board in any case in court.

(Act, Sec. 4 (a).) Pursuant to this provision,

the litigation of the Board has been and is con-

ducted by staff attorneys under the direction

of the Board's General Counsel. Congress was

aware of the statutory provision and of the

Board's practice: a description of the Board's

practice in this respect was given to the Ap-

propriations Subcommittees of both Houses in

the Hearings on the 1944 Appropriations Act

(Hearings before Senate Subcommittee, p. 295

;

Hearings before House Subcommittee, p. 355).

It would appear to follow that as to those

cases which had been decided by the Board and

which were pending in the courts at the begin-

ning of the fiscal year, the courts have exclusive

jurisdiction and the Board is not deterred by

the amendment from taking such action m
the court proceedings as is required by the

statute and by the rules of court.

In summary, it is the view of the Board that

the amendment was not intended to prohibit,

and should not be construed as prohibiting, the



Board from proceeding to litigate in the courts
any cases in which the Board has issued its

decision and order. We are transmitting here-
with copies of the National Labor Relations
Act and the Hearings and Debates relating to
the amendment. The Committee Reports on
the Appropriations Act contain no reference to
the amendment, which was introduced in Con-
gress after the respective Committees had sub-
mitted their Reports.

Section 10 (b) of the National Labor Relations
Act, approved July 5, 1935, 49 Stat. 449, which repre-
sents basic legislation establishing the jurisdiction of
the National Labor Relations Board, provides:

(b) Whenever it is charged that any person
has engaged in or is engaging in any such un-
fair labor practice, the Board, or any agent or
agency designated by the Board for such pur-
poses, shall have power to issue and cause to be
served upon such person a complaint stating
the charges in that respect, and containing a
notice of hearing before the Board or a member
thereof, or before a designated agent or agency,
at a place therein fixed, not less than five days
after the serving of said complaint. Any such
complaint may be amended by the member,
agent, or agency conducting the hearing or the
Board in its discretion at any time prior to the
issuance of an order based thereon. The person
so complained of shall have the right to file an
answer to the original or amended complaint
and to appear in person or otherwise and give
testimony at the place and time fixed in the
complaint. In the discretion of the member,
agent, or agency conducting the hearing or the
Board, any other person may be allowed to in-
tervene in the said proceeding and to present
testimony. In any such proceeding the rules of
evidence prevailing in courts of law or equity
shall not be controlling.
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So far as your first question is concerned, since the

obvious purpose of the statutory provision contained

in the Labor-Federal Security Appropriation Act,

1944, approved July 12, 1943, Public Law 135, quoted

in your letter, is to curtail to a certain extent the stat-

utory jurisdiction of the National Labor Relations

Board, it would seem necessary, in the absence of in-

dicia of a contrary intention, that the word ''com-

plaint" contained therein be construed in the light of

the meaning of that word as it appears in the act of

July 5, 1935, supra. It is clear that the '^ complaint"

in the latter act has reference to an action instituted

by the Board, and would appear to be similar to a

declaration in a suit at common law. But, as you

point out in your letter, such a complaint is issued by

the Board after charges of unfair labor practices are

filed by any person desiring to call the matter to the

attention of the Board. Hence, there is room for

doubt as to whether in employing the term ''without

complaint being filed" in the act of July 12, 1943, the

Congress had reference to the complaint issued by the

Board or the charges filed with the Board under the

provisions of the act of July 5, 1935.

Under these circumstances, there appears justified a

reference to the legislative history of the provision in

question, particularly to the debates and the hearings

before the Congressional committees involved, in order

to determine the legislative intent. See Blake v. Na-

tional Banks, 23 Wall. 307; United States v. Dicker-

son, 310 U. S. 554 ; United States v. American Truck-

ing Association, 310 U*. S. 534. In the last cited de-

cision, wherein the Supreme Court of the United

States referred to the debates on the floor of the Sen-

ate and the Congressional committee reports as aids

in construction of the statute, the court said:

There is, of course, no more persuasive evi-

dence of the purpose of a statute than the words
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by which the legislature undertook to give ex-

pression to its wishes. Often these words are
sufficient in and of themselves to determine the
purpose of the legislation. In such cases we
have followed their plain meaning. When tliat

meaning has led to absurd or futile results, how-
ever, this Court has looked beyond the words to
the purpose of the Act. Frequently, however,
even when the plain meaning did not produce
absurd results but merely an unreasonable one
** plainly at variance with the policy of the legis-

lation as a whole'' this Court has followed that
purpose, rather than the literal words. When
aid to construction of the meaning of words, as
used in the statute, is available, there certainly
can be no '^rule of law" which forbids its use,
however clear the words may appear on '^super-
ficial examination.'' * * *

The portions of the debates on the provision in ques-

tion quoted in your letter show clearly that the mem-
bers who sponsored the provision regarded the term
*'complaint" as the charges which are filed by em-
ployees or management with the Board. In addition

thereto, an examination of the debates on the measure
discloses the following statements:

Mr. Hare. * * *

The committee feels that w^e can relieve this
Board of some of its duties and responsibilities
by placing a limitation on the appropriation
which would relieve the Board of the necessity
of having to consider complaint cases arising
on agreements between management and labor
where the agreements have been in existence for
3 months or longer. In order words, where con-
tracts have been in operation for 3 months or
longer and no complaint has teen -filed with the
National Labor Relations Board the National
Labor Relations Board would be relieved of the
necessity of going in and taking jurisdiction any
time within the next 9 months, or during the
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life of this appropriation. * * * [Italics

supplied.] (Cong. Record, June 16, 1943, page

6046.)
. ^ ^^

Mr. Whittington. I should like to ask the

gentleman from South Carolina if any of the

funds appropriated here are used by that Board

to investigate cases where management and

labor are undertaking to reach an aniicable

agreement, so that both will have a voice in

the management and operation of the affairs

of the company? "What do the hearings dis-

close with reference to that ?

Mr. Hare. I am not sure that I understand

the gentleman's question.

Mr. Whittington. Whether the Board is ex-

pending public fimds to investigate cases where

management and labor are trying to get to-

gether in the solution of their problems?

Mr. Haee. Not unless either management or

labor has filed a request with the board to as-

sist in that effort.

Mr. Whittington. And unless that request

is filed within 3 months no part of these funds

will he available,

Mr. Hare. That is correct. [Italics sup-

plied.] (Cong. Record, June 16, 1943, page

6047.)
Mr. Hare. If a contract has been m force for

3 months and the individual has been satisfied

with it for 3 months he will have notice of it

all of this time. If he has been satisfied with

it for 3 months and someone comes along and

makes him dissatisfied, then he is estopped for

the next 9 months from filing a complaint and

heing considered' ly the National Labor Bela-

tions Board,
* * 4t * *

Mr. Hare. That is right. If he acquiesces in

it for 3 months and makes no complaint, the

idea is that he is satisfied. He has had plenty

of time to consider it, plenty of time to deliber-
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ate. If somebody comes along and makes him
dissatisfied after that, then he is stopped from
expressing his dissatisfaction. * * * [Ital-

ics supplied.] (Cong. Record, July 1, 1943,
page 7024.)

The foregoing would appear to demonstrate clearly

that the term ^* complaint'' was used by the Congress

in the sense of an assertion of a grievance by labor

or management with respect to unfair labor practices.

In that connection, it appears from your submission

that under the existing procedure of the Board when
a charge is filed alleging unfair labor practices, a

preliminary investigation is undertaken to determine

the propriety of issuing a complaint. It is understood
that such investigation often discloses that the charges

are unfounded and, in many instances, affords an
opportunity to the parties involved for the amicable

adjustment of the issues, thus obviating the necessity

for the issuance of a complaint by the Board. If it

were held that the provision here involved refers to

the complaint issued by the Board, it is apparent
that in many cases the Board would be confronted
with the necessity of establishing charges which it

has had no opportunity to investigate. I find nothing
in the legislative history of the measure which evinces

a Congressional purpose to regulate the established

procedure of the Board in that respect. Accordingly,

I agree with your view that the provision in question

limits the use of funds to those cases in which charges
have been filed with the Board within three months
of the execution of a labor agreement, but prescribes

no limitation as to the time within which a complaint
may be issued by the Board.

With respect to your second question regarding the

scope of the term ^* complaint case" appearing in the

provision here involved, for the reasons stated in
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your submission it is deemed proper to conclude that

the Board is not precluded from expending from its

appropriation such amounts as may be necessary in

connection with further proceedings in those cases as

to which a decision and order were issued by the Board

prior to July 1, 1943.

The enclosures transmitted with your letter are

returned herewith.

Respectfully,

[S] Lindsay C. Warren,

Comptroller General of the United States,

Enclosures.

U. 8. GOVERNMENT PRINTING OFPICE: U4S
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No. 10383.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

National Labor Relations Board,

Petitioner,

vs,

Thompson Products, Inc.,

Respondent.

SUPPLEMENTAL BRIEF OF RESPONDENT.

This Supplemental Brief in reply to the Supplementary

Memorandum of Petitioner is filed pursuant to permission

of the Court. We reply herein to the arguments of the

petitioner on the following two issues : (1) Whether a

rider in the Board's Appropriation Act for the current

fiscal year requires the Court to refuse to grant the peti-

tion for enforcement; and (2) Whether certain statements

made by respondent were constitutionally privileged as an

exercise of free speech.
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I.

The Petition for Enforcement of the Board's Order

Must Be Denied Under the National Labor Rela-

tions Board Appropriation Act, 1944, Which

Stabilizes Bargaining Relations for the Duration.

In its Supplemental Brief, petitioner presents four argu-

ments in answer to our contention that the Board's petition

for enforcement of its order must be denied under the

National Labor Relations Board Appropriation Act, 1944

(Title IV, Labor-Federal Security Appropriation Act,

1944, Pub. 135, Chap. 221, 78th Cong., 1st Sess., H. R.

2935, Approved July 12, 1943), and contends that in three

cases this issue has already been determined contrary to

our position. We will separately consider these four

arguments, but at the outset we wish to point out that the

issue here presented has not yet been decided by any court.

The first case relied upon by petitioner is that of Xa-

tional Labor Relations Board v. Cowell Port'land Cement

Co., Case No. 10374 (C. C. A. 9th), ruhng from the bench

September 7, 1943. In its Reply Hrief herein. i)clitioner

said of the above case

:

**The Board is advised by its counsel tliat the

grounds of the Court's action, as indicated by state-

ments of the members of the Court at the oral argu-

ment, are applicable here."

By a letter dated September 28, 1943, from Howard

Lichtenstein, Assistant General Counsel of the Board, we

were ''advised that the Board is striking from pages 1-2
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of its reply brief the following- [foregoing] statement."

By this action petitioner conceded that the Cowcll decision

was not applicable here.

The ruling in the case of National Labor Relations

Board v. Baltimore Transit Co., Case No. 5103 (C. C. A.

4th), October 5, 1943, may have been made on several

grounds not applicable here. In the hrst place, that case

did not come within the scope of the Hare rider since a

*

'complaint" had been filed within three months from the

execution of the contract involved. Moreover, the ruling

may have been decided on the ground, as the Board then

contended, that the rider did not apply where the union

was company-dominated (see 13 I.ab. Rel. Rep. 165), a

proposition now conceded by the Board to be erroneous

(Petr. Supp. Memo., p. 10, note 10; footnote 15, infra).

The ruling in the case of Nati}onal Labor Relations

Board v. Elvine Knitting Mills, Inc., 138 F. (2d) 633

(C. C. A. 2d, Oct. 26, 1943), was decided at least in part

on the same erroneous ground. That case also involved a

contract with a company-dominated union, and the Court

sustained the Board's then position that for this reason

*'the present is properly not a case involving a labor agree-

ment of the kind described in the statute." Moreover the

Court noted that the "respondent substantially conceded at

the argument" the Board's contentions. We do not concede

them, and so far as appears this is the iirst case where a

Court will have to squarely decide the issue presented and

where the issue has been fully argued.



A. The ''Hare Rider" to the National Labor Rela-

tions Board Appropriation Act, 1944, Amended

THE National Labor Relations Act.

Petitioner concedes, as it must, that under the decision

of the United States Supreme Court in United States v.

Dickerson, 310 U. S. 554, 60 S. Ct. 1034 (1940), ''Con-

gress can amend or repeal substantive legislation 'by an

amendment to an appropriation bill, or otherwise' " and

that the question here is whether Congress did so. We
are also in agreement with petitioner that that question is

resolved by determining the Congressional intent. We
submit that an examination of the legislative history of

the bill involved discloses beyond any reasonabx doubt

that Congress did intend to amend the National Labor

Relations Act. This appears from the purpose of the

legislation, direct statements on the floor of Congress (even

those relied upon by petitioner as allegedly establishing the

contrary), and repeated statements of objection by Con-

(^•ressmen to the enactment of substantive legislation in an

appropriation bill. For the convenience of the Court, we

will discuss the legislative history of the bill in detail.

During the course of hearings held by the House Sub-

committee of the Committee on Appropriations on Labor

Department and Federal Security /Vppropriations (May

29, 1943), John P. Frey, President of the Metal Trades

Department of the American Federation of Labor voiced

bitter objection to the action o\ the National l-ahor Rela-

tions Board in taking jurisdiction and in holding hearings

in the case involving the Kaiser shipyards and similar

cases for the purpose of setting aside existing collective

bargaining agreements with unions allegedly not the proper

representatives of the employees at the time the contracts

were entered into. This action, under the Wagner Act,
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it was asserted would cause considerable unrest and would

have a disastrous effect on production. As a result of

this statement and similar reports from other sources,

when the Appropriation Bill was up for debate in the

House on June 16, 1943, Representative Taber, a member

of the Committee on Appropriations, offered an amend-

ment to reduce the appropriation for the National Labor

Relations Board by $500,000, or approximately one-fourth,

scoring the Board in the following language (89 Cong.

Rec. 6046)':

''I have done this because the Board, instead of at-

tending to its own business, has gone out trying to

promote labor disturbances between the dift'erent labor

organizations. They have been caught at it red-

handed, and the situation is such that out on the west

coast they have attempted to create differences be-

tween two labor unions in the Kaiser shipyard and

upset an agreement which has been of long standing

with one of the organizations. When an organiza-

tion of the Government gets into that kind of busi-

ness it is time we put a crimp in some of their ac-

tivities/'

Representative Hare, Chairjnan of the Subcommittee, who
introduced and was in charge of the bill, immediately op-

posed the proposed amendment on the ground that (p.

6046) "I do not see where the matter that he complains

of would be corrected by reducing the appropriations" but

would render the Board incapable of effectively carrying

out its functions. He pointed out that if the proposed

Taber amendment carried he would offer a specific amend-

ment designed to correct the evil complained of.

lUnless otherwise indicated, all pa.ee references hereinafter are to Vol-
ume 89 of the Congressional Record, 78th Congress, 1st Session.



Taber's amendment carried, and Hare then offered his

proposed amendment to the bill adding the following pro-

viso to the appropriation for the Board (p. 6047) :

''No part of the funds appropriated in this title

shall be used in any way in connection with a com-

plaint case arising over an agreement between man-

agement and labor which has been in existence for 3

months or longer v/ithout complaint being filed."

He explained the purpose of his amendment as follows

(p. 6047)

:

"It simply means that the National Labor Rela-

tions Board will not be charged with the responsi-

bility, nor will it have the authority or right to take

jurisdiction of a complaint unless the contract under

which the complaint is made has not been in force

for as much as 3 months. Where an agreement be-

tw^een management and its employees has been in op-

eration for as long as 3 months or more and no com-

plaint has been filed by management or no formal

complaint filed by the employees, National Labor Re-

lations Board would not have jurisdiction and would

be relieved of any duty or expense until the avail-

ability of these funds expires."

After very brief discussion and with no apparent opposi-

tion, the amendment was agreed to (p. 6047). The bill

was passed the same day.

During the course of the hearings held on the bill by

the Subcommittee of the (""ommittee on Appro])rialions of

the Senate, the Subcommittee on June 22, L'43 took up

the matter of the Hare rider to the hill. At the outset of

this discussion the SuJKommittee introduced in the record

a short, one page written statenient presented l)y the Na-
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tional Labor Relations Board and a copy of a press release

issued by the Board on June 18, 1943 (Hearings, p. 288).

The Board opposed the Hare rider in the second part of

the statement, under the heading: "II. Substantive

Amendment of the National Labor Relations y\ct." Simi-

larly in the press release, the Board complained "of the

amendment to the National Labor Relations Act, adopted

in the heat of debate yesterday." Further, Gerard D.

Reilly, acting chairman of the National Labor Relations

Board, opposed the Hare rider, defended the Board's action

in the Kaiser case, and objected that (Hearings, p. 304)

the amendment "goes much further than merely placing

cases like the Kaiser case beyond our jurisdiction. . . .

It would legalize contracts with company-dominated

unions."

During the course of the statement made before the

Subcommittee on the same day by Mr. Frey, Senator Tru-

man expressed objection to the Hare rider on the grounds

(Hearings, p. 336) that he did "not want to hamstring

the Wagner x\ct, and I believe this amendment would ab-

solutely put the Wagner Act out of business" and that

the matter should be handled by legislative committees.^

2"Scnator Truman. But I am afraid of yellow-dog contracts and sev-

eral other things that could creep in. I agree that there ought to be a

statute of limitations, but that ought to be done by the legislative com-
mittees of the House and the Senate, and it ought to be done verv care-

fully." (Hearings, p. 336.)

"Senator Mead. As I understand the observations made by Senator
Truman, his mind is not closed on the subject. He feels rather kindly
toward the treatment of this matter by a legislative committee. In
doing so, he is anxious to protect the rights of labor from the yellow dog
contracts and other weakening influences.

"Senator Truman. I think it is the most important thing that has been
done since the Wagner Act was passed. I think it ought to be handled
by a legislati\c committee, which can get the job done in the way it

should be done. Stabilization is what we are after." (Hearings, pp 343-

344.)
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Following the statement of Mr. Frey, Hoyt S. Haddock,

legislative representative of the C.I.O., appeared before

the Subcommittee and made the following pertinent com-

ments (Hearings, p. 346) :

''However, the fact is that the amendment was not

offered under circumstances which could possibly be

conceived as appropriate or legitimate. The amend-

ment obviously contemplates a change in the substance

of the National Labor Relations Act. It is not some-

thing that has to do merely zvith finances. This prac-

tice of attempting to alter the provision of substantive

legislation by riders attached to appropriations is a

practice which is morally indefensible. It perverts

the normal procedures of legislation and is an insult to

the integrity and intelligence of both Houses of Con-

gress. I know that this body has frowned upon it. I

sincerely trust that this kind of maneuver in this in-

stance will be rejected in terms so unmistakable and

blunt as to discourage tactics of this kind in the

future.''

On June 24, 1943, the Senate Committee on Appropria-

tions submitted its report on the bill ( S. Rep. 342, p. 4)

in which it recommended that the Hare rider be stricken.

When this proposed committee amendment was taken up

for consideration in the Senate on June 26, 1943, Sena-

tor Bridges offered a substitute for the proposed Commit-

tee amendment, adding the following to the Committee's

bill (p. 6648):

''No part of the funds appropriated in this title

shall be used in any way in connection with a com-

plaint case arising over an agreement l^etween man-

agement and lal)or, copy of which has been filed with

the Labor Department for 3 months or longer with-

out complaint being filed Irv a labor organization."
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It should be noted that except for one change this proposed

amendment was word for w^ord the same as the Flare rider

and the provision finally enacted. The only difference was

that Bridge's proposal required the labor agreement to be

filed with the Department of Labor for three months in

order to prevent it from being attacked, whereas in the

Hare rider it was only required that the agreement have

been in existence for three months. This change in lan-

guage was designed to meet one objection voiced by the

' Board during the course of the Senate Subcommittee hear-

ings, and that was that agreements could be entered into

and kept secret for three months and then they would no

longer be subject to attack. Set forth below is the pro-

vision finally adopted. The Hare rider consisted of that

part preceding the "Provided", and the Bridges amend-

ment was the first twenty-nine words of the Hare rider

with the additional words set forth in square brackets

:

**No part of the funds appropriated in this title

shall be used in any way in connection with a com-
plaint case arising over an agreement between man-
agement and labor [, copy of which has been filed

with the Labor Department for 3 months or longer

without complaint being filed by a labor organiza-

tion.] which has been in existence for three months
or longer without complaint being filed:' Provided,

That, hereafter, notice of such agreement shall have
been posted in the plant affected for said period of

three months, said notice containing information as

to the location at an accessible place of such agree-

ment where said agreement shall be open for inspec-

tion by any interested person."

During the course of debate on Senator Bridges' pro-

posed amendment, objection was voiced on the ground that
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the National Labor Relations Act should not be amended

without the matter being considered by a legislative com-

mittee.^ Senator Truman, who had expressed himself dur-

ing the Subcommittee hearings as being opposed to the

Hare rider, likewise opposed the Bridges amendment on

the ground (p. 6649)* that if the amendment were adopted

"it will not go to conference, and it is most dangerous to

legislate in this manner in an appropriation bill. ... I

do not believe \vt should repeal the National Labor Rela-

tions Aet through an amendment offered on the floor of

the Senate, without any consideration of the committees

of the House and the Senate having to do with Labor mat-

ters. That is exactly what this amendment would do."

Senator McCarran, Chairman of the Subcommittee in

charge of the bill, objected to the proposed amendment on

the same grounds, during the course of which he made the

statements quoted in petitioner's Supplemental Brief (page

8, note 7) as allegedly indicating that the proviso finally

adopted did not amend the Wagner Act. As a matter of

fact, these statements, which we ({uote in full, clearly

establish that the effect of the rider was to amend the

Wagner Act and it was because of that fact tliat Senator

3"Senator Lodge. ".
. . My confusion in regard to this proposal is

a good illustration of why matters of this kind should go to legislative

committees, and not appropriation committees" (p. 66-lS).

4"Mr. TRtiMAN. In the condition in which the commit lee amendment
now is, it will go to conference, and any change the Senator from New
Hampshire [Mr, Bridges] might want may then be considered hy the con-

ferees. If the Senator's amendment shall be adopted, I am very sure it

will not go to conference, and it is most dangerous to legislate in this

manner in an .'ipproprialion IVdl.

"I listened to my able colleague from Maine [Mr. Brewster], who is

on the special committee with me, and he slated the facts as they are,

Init I do not believe we should repeal the National Labor Relations Act
through an amendment ofTered on the floor of the Senate, without any
consideration of the committees of the House and the Senate havii.g to do
with labor matters. That is exactly what this amendment would do."
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McCarran opposed the Bridges Aniendnient. It must not

be overlooked that the proposed amendment of Senator

Bridges, except for the provision requiring labor agree-

ments to be filed or notice thereof posted, was identical

with the Hare rider and the provision as finally enacted.

His proposed amendment, therefore, so far as the question

here under consideration is concerned, would have had the

same efifect as the provision finally enacted. Senator Mc-

Carran, whose committee had recommended striking out

the Hare rider without offering any substitute, while

agreeing that stabilization of labor relations was desirable,

opposed the Bridges' amendment because such legislation

should not be enacted in appropriation bills and because if

the amendment were adopted, since it was practically

identical with the Hare rider, the House would also ap-

prove it and the matter would not even go to conference

to work out an entirely satisfactory provision. Thus

w^hen Senator McCarran stated (as quoted by petitioner)

in opposing the Bridges Amendment that (p. 6650) 'The

Senate Committee has identically the same idea that the

Senator from New Hampshire [Bridges] has in many
respects, but we do not in appropriations bill propose to

amend or alter or nullify a legislative act which has been

passed by Congress and which has received Executive ap-

proval;" he was objecting to the Bridges amendment be-

cause that is exactly w^hat it would do. Yet, as noted,

the final provision was in identical language with the

Bridges amendment, except for the filing requirement,

and would have the same effect. Senator McCarran was

immediately asked if he was "in sympathy with the ob-

jective of stabilizing labor relations at this critical period"

and whether "an\ appropriate language designed to pre-

vent the reopening- of, let us say, somewhat ag'ed con-
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tracts, would be in accord with the Senator's views?" He

replied, ''Yes", and commented (p. 6650) ''All mem1)ers of

the committee are in favor of stabilizing labor conditions,

and // we could so do without destroying the Wagner

Labor Relations Act, we would. At the same time, we

do not zc'aiit to destroy an act which has been passed by

Congress after long debate and consideration." Senator

McCarran's hope, as set forth in the foregoing statement

(quoted by petitioner) that the Wagner Act could be

saved from nullification by rewriting the disputed pro-

vision in conference was not realized, because the language

of Senator Bridges' amendment and the Hare rider was

adopted finally. This is further shown by the discussion

that immediately followed, set out in footnote,^ which in-

cludes the third quotation of Senator McCarran set forth

in petitioner's brief.

5"Mr. Shipstead. I may have misunderstood the Senator who is in

charge of the bill. I understood him to say he did not think this matter

was one which should be handled on an appropriation bill.

"Mr. McCarran. I said, or at least I intended to say, that I did not

think an appropriation bill was the proper place in which to set aside the

force and effect of a legislative act.

"Mr. Shipstead. Does the Senator think that in conference a satis-

factory amendment could be worked out which would not do that, and

yet at the same time would achieve a remedy for the situation?

"Mr. McCarran. My wish will be the father of my thought, and I

express my thought, and say I hope so. That is all I can say. But if

the amendment of the Senator from New Hampshire should prevail, I

am confident it would tie the hands of the conferees.

"Mr. Brewster. Mr. President, will the Senator yield?

"Mr. Bridges. I yield.

"Mr. Brewster. The Senator from Nevada will agree, 1 am sure, that

the mere enactment of a statute of limitations would not be considered

as vitiating the act.

"Mr. McCarran. No; and that is just what wo do not want to ac-

complish. We want to provide limitations which will be wholesome for

the welfare of the country in this unhappy hour, but wc do not want to

vitiate the act" (p. 0650).
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After the above discussion, Senator Bridges withdrew

his amendment, stating (p. 6651):

''Mr. President, so far as I am concerned, I am
willing to accept the statement of the chairman of the

committee, and not to force at this time the amend-

ment I have offered, with the understanding that the

problem of stabilization of conditions in labor rela-

tions will be considered, and that we shall have some

settlement along that line."

To this Senator McCarran replied (p. 6651) :

''Mr. President. I am afraid the Senator has used

language with which I would not want to go along.

I would not go that far. So far as the stabilization

of labor conditions in the country at the present

time is concerned, I think I speak for the entire com-

mittee when I say that we are in favor of doing

anything and everything reasonable to stabilize con-

ditions. But we cannot say to the Senator, and I

will not say to him, that we will go so far in deal-

ing with the subject as to set aside an existing stat-

ute. I would not be so unfair to the Senator as to

say that."

Thus, Senator McCarran cautioned that the conferees

might not go so far as the Bridges amendment and "set

aside an existing statute." Yet the final provision did

not change Bridges' language. Consequently, the state-

ments of Senator McCarran, in charge of the bill, estab-

lish conclusively that the effect of the rider to the ap-

propriation bill was to amend the Wagner Act.

In view of the understanding that the matter would

go to conference with some effort to be made to stabilize

labor relations without, if possible, repealing the \\\igner
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Act, as Bridges amendment proposed, the committee's

amendment striking out the Hare rider was approved with-

out further discussion (p. 6656).

The conference committee submitted its report on June

30, 1943, in which it proposed without comment that the

Hare rider be restored verbatim and the proviso added

relative to posting a notice of the agreement (p. 6961).

In the House, on July 1, 1943, Hare of South Carolina

moved to adopt the conference recommendation. Repre-

sentative Smith of Virginia, the most persistent and vigor-

ous critic in the House of the National Labor Relations

Board, opposed the proposal because of its effect in amend-

ing the Wagner Act, stating (p. 7023)

:

''.
. . If you vote for the motion of the gen-

tlemen from South Carolina you amend the National

Labor Relations Act by taking away the jurisdiction

of the National Labor Relations Board to investi-

gate these contracts . .
.'*

To this Representative Tarver, a member of the sub-

committee and a conferee, replied (p. 7023) :

"The purpose of the amendment has been correctly

diagnosed by the gentleman from Virginia

''Those who entertain the views of the gentleman

from Virginia, that the National Labor Relations

Board jurisdiction in that case ought not to be re-

moved should, of course, support his motion . . ."

Mr. Tarver subsequently pointed out that (p. 7026) :

"This is not a permanent amendment to the Na-

tional Labor Relations Act. This is an emergency

measure."
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As on each occasion before when this matter was dis-

cussed, objection was voiced to the enactment of substan-

tive legislation in an appropriation bill,^ Representative

Smith stating in this connection (p. 7023)

:

".
. . It is impossible to predict what may be

the ultimate effect of trying to write such an amend-

ment to the Labor Relations Act in an appropria-

tion bill here on the floor of the House when 9 out

of 10 Members do not understand what it is."

The spectacle of Representative Smith, who at one time

was chairman of a House committee that investigated the

National Labor Relations Board, defending the Wagner
Act caused one representative to ask (p. 7023), ''Is the

gentleman defending the National Labor Relations Board

at the present time?" to which Mr. Smith replied, ''I am
defending the act of Congress as it is and I am defend-

ing the jurisdiction of the Board to do the things that

the Congress told them to do.''

In its Supplemental Brief (p. 7) petitioner quotes a

statement to Representative Hare that 'There is no at-

tempt to amend the National Labor Relations Act."

When that sentence, occurring in the middle of a para-

graph, is examined in the light of the discussion imme-

diately preceding it, there can be no question that Mr.
Hare only meant that the Wagner x\ct was not vitiated

6 Mr. ONeal. ".
. . What evil is there in the existing law that re-

quires a committee to take some legislative action on an appropriation bilP"
(p. 7024).

"Mr. Anderson. [A member of the Subcommittee and a conferee.]
. . . Personally I felt the place to iron out labor legislation was before
the proper legislative committees of the House and not before the Appro-
priations Committee. I do think it is bad legislation, but I certainlj' was
in no position to be an expert upon it, and I simplv went along with the
group" (p. 7025).
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because employees would still be protected thereunder.

Representative Smith was objecting to the proposal on

the ground that it prevented employees from selecting-

their bargaining agent under the Wagner Act. Hare

replied that this was not so, the employee was still pro-

tected under the Wagner Act : all that the amendment did

was to prevent him from changing his mind after three

months during which period he could attack any collec-

tive bargaining agreement before the NLRB. We quote

Representative Hare's statement in full in the footnote.^

On the other hand, when an employee filed a complaint

after notice of an agreement had been posted for three

months as required, then, according to Hare (p. 7025),

''The Board would not have jurisdiction to investigate tha^

case." The conference report was adopted without much

further debate (p. 7027).

In the Senate on July 2, 1943, the proposal made in

the conference report was vigorously objected to, in addi-

tion to others, by Senator Wagner,^ the author and cham-

pion of the National Labor Relations Act, Senator Tru-

7"Mr. Hare. That is right. If he acquiesces in it for 3 months and

makes no complaint, the idea is that he is satisfied. He has had plenty of

lime to consider it, plent}* of time to deliberate. If somebody comes along

and makes him dissatisfied after that, then he is stopped from expressing his

dissatisfaction. The purpose of this amendment is to prevent racketeers

interfering with the production in the war industries of this country. There

is no attempt to amend the National Labor Relations Act. This is only an

attempt to have orderly procedure and orderly conduct and, if people are

satisfied, to prevent som.e racketeer from bringing in additional information,

or new news, so to speak, and arranging in some way to discourage produc-

tion in a plant or production in another plant, thus continuing to have tur-

moil throughout the country in our war-production plants" (p. 7024).

8"Mr. Wagner. Mr. President, the proposed amendment concerning

closed-shop agreements would practically repeal the Labor Relations Act.

. . . We passed the Labor Relations Act 1)ecause we wanted to do away
with Company unions. No one objects to that, but what is proposed here

will ill effect authorize a company union" (p. 7104).
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man/ a member of the Subcommittee and a conferee,

Senator BalP^ and Senator Reed.^^ They objected on the

specific grounds that the provision would amend the Wag-
ner Act and that it was not a proper provision to be in-

serted in an appropriation bill.^^ The need for stabiHza-

9"Mr. Truman. Mr. President, I hope the vSenate will reject this
amendrnent. I think it is a vicious piece of legislation to attach to an
appropriation bill. It would virtually repeal the Wagner Act and would
not stabilize anything. I believe it would result in more trouble than
good.

"My colleague from Minnesota has stated correctly the evidence which
v^^as collected by the special committee of which I am the chairman. We
heard all sides of the controversy, and this amendment is merely the result
of the desire on the part of the American Federation of Labor on the
west coast to maintain an agreement which was entered into by a very
small number of men employed in the plant of Mr. Kaiser. It is not a
proper amendment to be put on an appropriation bill at this time. I sin-
cerely hope that the Senate will reject it and send it back for further
consideration by the conference committee. I also sincerely hope that the
Senate will never accept it" (p. 7103).

iO"Mr. Ball. . . . The American Federation of Labor sponsored
this language, destroying a vital part of the Wagner Labor Relations Act,
simply to stop the application of that law in this one case" (p. 7103).

ii"Mr. Reed. The pending amendment would virtually reoeal or nullify
the Wagner Act, so far as the organizing of the men, or the right of men
to vote for their collective-bargaining a.qencips is concerned" (p. 7104).

i2In hs Supplemental Brief (page 8) petitioner contends that such re-
marks "were at most expressions of a fear that the rider might be con-
strued more broadly than was intended by its proponents. These fears
must be treated as having been allayed by the reassurances given by the
proponents. Certainly, we must look to the authors of a legislative act
rather than to its opponents for our authoritative interpretation of its
mtent." The fallacy in this contention is that no reassurances were given
Further, while the statements of the Congressmen in charge of a bill
(which, as we have seen, support our contention) may be entitled to
particular consideration in determining legislative intent, the statement of
other Congressmen, those opposing and those supporting the legislation
are entitled to considerable weight. We will not refer to the numerous
decisions wherein the Supreme Court has relied upon such statements but
will merely point out th^t in the case of United States v. Dickcrson, 310
U. S 554, 558, 60 S. Ct. 1034, 1036, note 2 (1940), in holding that an
amendment to an appropriation bill suspended a prior Act of Congress
the Supreme Court relied upon the statement of "Mr. Scott, one of the
chief speakers against the amendment." Moreover, in the instant case some
of the opponents were Senator W^agner, the author of the Act being
amended. Senator Truman, a member of the Sul;committee who partici-
pated in the hearings and a conferee, and Representative Smith (subra
page 14), who was more familiar with the National Labor Relations
Act than any of the Appropriation Committee members, having at one
time served as Chairman of the Special Committee of the House of
Representatives, 76th Congress, 1st Session, appointed pursuant to H Res
258 to Investigate the National Labor Relations Beard
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tion of labor relations was stressed by the Senators favor-

ing the provision, and the conferees' draft was accord-

ingly adopted (p. 7109).

We submit, in view of the above legislative history,

that the National Labor Relations Board Appropriation

Act, 1944, amended the Wagner Act, just as the rider in

the Appropriation Act involved in the case of United

States V. Dickerson, 310 U. S. 554, 60 S. Ct. 1034 (1940)

suspended the enlistment allowance act under consideration

therein. Petitioner asserts that the Dickerson case is not

controlling ''since the history of the legislation there in-

volved left little room for doubt as to the Congressional

intent." Yet in the Dickerson case, the provision of the

appropriation bill involved which was held to have sus-

pended the reenlistment allowance (''no part of any ap-

propriation . . . shall be available for the payment")

contained language significantly different from the prior

appropriation bills which had suspended the re-enlistment

allowance act (". . . the Act . . . is hereby sus-

pended as to re-enlistments made during the fiscal year),

thereby indicating a changed purpose. ^Moreover, in

reaching its decision in that case the Supreme Cown relied

primarily on the statements of Congressmen, less positive

than those quoted above herein, indicating that the effect

of the amendment was to suspend the earlier act. In the

case of the instant bill, the legislative history discloses

positive and unecjuivocal statements in both Houses by

those in charge of the bill, the committeemen and con-
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ferees, the proponents of the rider and the opponents

(including- the author of the Wagner Act and also the

most vigorous critic of that Act), by the National L>abor

Relations Board itself and witnesses testifying before the

Senate Committee, that the rider would amend the Na-

tional Labor Relations Act.

By the rider a statute of limitations w^as added to the

Wagner Act applicable to the Kaiser and other pending

cases/^ The purpose was to stabilize collective bargain-

ing relations and thereby prevent interruption and inter-

ference wuth production which results from the setting

aside of collective bargaining contracts. It is true, as

petitioner points out, that this statute of limitations was

to be imposed for only one year, during the life of the

appropriation bill. However, it was a war emergency

measure, and it was believed that after a period of a year

conditions would be such that there would be no further

need for the provision, or if there were, an additional

provision could be enacted at a later time (see quotations

in petitioner's Supplemental Brief, page 9, note 9). The

very fact that this was an emergency measure requiring

only a limited period of relief, explains why the provision

w^as enacted as part of an appropriation bill instead of in

i3Since the Appropriation Act rider did not repeal the Wagner Act
but only imposed a statute of limitations to be applied in cases of a cer-
tain type, the presumption against repeal by implication, referred to by
petitioner (Supp. Brief, p. 7). is not here applicable.
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a separate bill specifically amending the Wagner Act.'*

In any event, the fact that the provision is effective only

for one year does not justify petitioner's conclusion that

therefore it could not have been intended as a substantive

amendment to the Wagner Act. Indeed in the Dickersou

case, the Court held that the basic act there involved was

suspended from year to year by each new appropriation

act.

We submit there can be no question that the rider to

the Appropriation Act amended the Wagner Act by re-

moving the Board's jurisdiction for a period of one year

to institute or proceed in a complaint case involving a

labor agreement which has been in effect more than three

i^Petitioner points out that in the cases in which it has been held that

a statute has been amended by an Appropriation Act rider, "the statute

affected was pecuniary in nature and therefore peculiarly subject to repeal

or amendment by the withholding of funds" and no cases have involved

rider amendments of "remedial social legislation creating substantial rights."

While stating that this fact is significant, petitioner does not cxplam the

significance and we fail to see it. Petitioner concedes (Supp. Memo., p. 4)

that in the Dickerson case the Supreme Court held that "Congress can

amend or repeal substantive legislation 'by an amendment to an appropriation

bill, or otherwise'." The Court did not state that Congress could thus

amend or repeal only statutes pecuniary in nature. As a matter of fact,

the Wagner Act creates no private rights; it specifies certain action as

an unfair labor practice, and gives to the National Labor Relations Board

the "exclusive" power to "prevent any person from engaging in any unfair

labor practice" (Sec. 10(a)). Thus the W^agner Act may be completely

suspended by the withholding of funds from the Board.

The practice of amending substantive legislation by riders attached to

appropriation l)ills has come into wide use during recent years. A few of

the appropriation acts in which Congress has thus legislated arc cited for

illustrative purposes; Act of April 27, 1937, c. 140, 50 Stat. 96, 107 (limit-

ing the number of midshipmen at the Naval Academy to a number less

than required by existing law") ; Act of July 1, 1937, c. 423, 50 Stat. 442,

464 (limiting active dutv of Army reserve officers) : Act of July 15, 1939,

c. 281, Pub. 176, 76th Cong., 1st Sess., p. 6 (District of Columbia to insert

legal advertisements less extensively than required by existing law)
;
Act

of lune 14, 1935, c. 241, 49 Stat. 341, 356 (teaching of communism prohi-

bited). In the last analysis, as petitioner concedes, the sole question herein

is whether Congress intended to amend the Wagner Act, and the legislative

history of the Appropriation Act establishes beyond (luestion that Congress

did so intend.
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months before the complaint was filed. The instant case

comes within the provision (Resp. Br. p. 6), and conse-

quently the Court must refuse to sustain the Board's

petition for enforcement of its order.

B. The Proviso Precludes the Enforcement of the

Board's Order.

The petitioner contends that the Hare rider does not

preclude the Board's use of its funds in the instant pro-

ceeding since the Comptroller General has ruled that the

proviso does not apply to proceedings to enforce Board

orders issued prior to July 1, 1943, and that this ruling

is binding upon the Board. We submit that the Comp-

troller General's opinion is clearly erroneous and that it

is not binding on this Court because in the first place,

as pointed out above, the proviso amended the Wagner

Act, and secondly, because of the equitable nature of

this proceeding the Court may in the exercise of its dis-

cretion refuse to assist the Board in violating an Act of

Congress.

The contention of the Board, which the Comptroller

General accepted, is that the words "complaint case" in

the proviso refer to a case "in the complaint stage" before

the Board itself, "i. e., in the stage preceding the issuance

of a Board decision and order," and that any other con-

struction would conflict with the legislative history of

act (allegedly establishing that the purpose of the rider

was to prevent the Board from issuing an order in the

Kaiser and similar cases) and the provisions of the Wag-
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ner Act (which allegedly draw a distinction between a

"complaint," when the case is before the Board and a

^'proceeding" to enforce the Board's Order). This con-

tention is without merit.

The Board in its letter to the Comptroller General

(Pet. Supp. Br. App. A) pointed out that the Wagner

Act in Sections 10(a), (b), and (c) refer to the issuance,

serving, amending, answering, and sustaining or dismiss-

ing a ''complaint," whereas Sections 10(e), (f) and (g)

refer to "proceedings" before the courts. Petitioner's

entire argument that Congress by the use of the words

"complaint case" therefore referred to a case in tlie com

plaint stage before the Board itself is destroyed, because

in Section 10(b) of the Wagner Act, relating to pro-

ceedings before the issuance of a Board decision and

order, reference is made to intervention in "said pro-

ceedings" and the rules of evidence applicable in "such

proceeding," and under Section 10(e) a court may. when

the Board's order is before it on a petition for enforce-

ment, order additional evidence taken before the Board.

There is no mystery as to what Congress meant by the

words "complaint case." It meant a proceeding involving

a charge or complaint that an employer has committed

an unfair labor practice in violation of the Wagner Act.

It is an unfair labor practice case. Congress did not use

such descriptive language because such cases are ahvays

referred to as "complaint cases" since they arc initiated

by the filing of charges and the issuance of a complaint

based thereon.

Two types of proceedings arise under the Wagner Act.

The first, provided for by Section 9(c), involves a de-

termination of collective bargaining representati\e>. The
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second is covered by Section 10, headed ''prevention of un-

fair labor practices," involving a determination b}^ the

Board as to whether there has been a violation of the Act

(unfair labor practices defined in Section 8) and (covered

by the same section) the enforcement of Board orders

in such proceedings by Court review. ^'Complaint cases

are those which are instituted by the filing of charges that

employers have engaged in unfair labor practices affecting

commerce within the meaning of Sections 8 and 10 of the

act." Second Annual Report of the National Labor Rela-

tions Board (1937), 18. "All cases instituted by the filing

of a petition, pursuant to Section 9(c) of the Act request-

ing an investigation and certification of representatives

of employees, are called representation cases." (Ibid. p.

25.) Proceedings under Section 9(c), under Board prac-

tice, include the letter '^R" preceding the Board's docket

number; proceedings under Section 10 include the letter

*'C" preceding the docket number. Thus the instant pro-

ceeding is designated by the Board as number XXI-C-
2088 [Tr. 1]. Among the Board's staff, attorneys, and
those familiar with proceedings under the Wagner Act,

Section 10 cases are always referred to as ''complaint

cases," or even more commonly merely as "C" cases, and
Section 9(c) cases are referred to as "representation"
or "R" cases.

Thus Congress in the Hare rider used the words "com-
plaint case" to distinguish the representation case, not to

distinguish between pre-Board order and subsequent
Board order stages in complaint cases. This is shown by
the hearings before the House subcommittee. Represen-
tative Hare asked Mr. John M. Houston, a member of
the National Labor Relations Board, "Will you tell us
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the difference between a complaint case and a representa-

tion case?" Mr. Houston replied (Hearings, p. 319) ''Yes.

That is in the statement which I have submitted to you

on page v316." In the statement referred to, the Board

discussed Wagner Act proceedings under two headings.

"Representation Cases" and ''Unfair Labor Practice

Cases," the discussion under the latter heading conclud-

ing (Headings, p. 316)

:

''In summary, unfair labor practice cases go

through a constant sifting, due process being observed

at all times and the Board being required to issue

orders in about 7 percent of the cases filed, and liti-

gation in the courts being resorted to in a much

smaller percentage of the cases."

Before the Senate subcommittee, Mr. Gerard O. Reilly,

acting chairman of the Board, pointed out that (Hearings,

p. 291) "We have two kinds of cases, complaint cases

and representation cases." Just after the Appropriation

Act was passed, Robert B. Watts, General Counsel of the

Board, issued instructions to the Board's staff relative

to the application of the Hare amendment to tlie Ap-

propriation Act in which he stated (12 Lab. Rel. Re]). 805,

806) "1. The amendment applies only to complaint and

not to representation cases."

There is no doubt therefore that Congress used the

common designation "complaint cases" to distinguisli rep-

resentation cases. A complaint case involves various

stages of proceeding, issuance of complaint, prc-hcarini^-

motions, etc.. Board hearing, trial examiner's report,

hearing before the Board itself, Board order, non-com-

pliance, court petition for enforcement of the order. A
complaint case is not concluded until some final and bind-
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ing order is entered. An order of the National T.abor

Relations IJoard "is not self-enforcing. There are no

fines or penalties for its violation. The order remains in

this status unless and until enforced by a Circuit Court

of Appeals'' (Statement of National Labor Relations

Board, House Subcommittee Hearings, p. 316). Obvi-

ously, therefore, when the Board in a ''C" case seeks

enforcement of its order based upon its complaint, the

proceeding is but another stage in the ''complaint case."

Furthermore, even if you assume the validity of the

Board's construction of ''complaint cases," the Appropria-

tion Act did not prohibit use of the funds "in a complaint

case" or in the ''complaint stage" as the Board argues,

but "in any way in cGunection with a complaint case."

So even under the Board's construction, the language

prohibits use of funds in the Circuit Court of Appeals,

since such funds would be used in a way in connection

with a complaint case.

That this is the proper construction of the proviso is

supported by the legislative history of the Appropriation

Act. In the first place, in its one page written state-

ment submitted to the Senate Subcommittee, the Board
referred to the status of the Kaiser cases, "hearings in

which have been completed, leaving only Board decision

and court review" (Hearings, p. 288). It is inconceiv-

able that Congress could have intended that the principal

purpose of the rider— to prevent the setting aside of

the Kaiser collective bargaining contracts—could have
been avoided simply by the issuance by the Board of its

order in the Kaiser cases prior to July 1, 1943. Obvi-
ously, Congress intended that collective bargaining con-

tracts in effect should not be set aside so long as no com-
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plaint was filed relative to them with the Board within

three months from the time of their execution. In the

instant case, the petitioner is seeking to have this Court

set aside just such a contract.

The statements of Mr. Frey and the Congressmen relied

upon by petitioner [Supp. Memo. App. A, pp. 5-6] do

not establish that the purpose of the proviso ''was to pre-

vent the Board from deciding the Kaiser cases and from

issuing complaints during the 1944 fiscal year in similar

cases.
"^" The purpose, as clearly appears from these

statements and the many others heretofore quoted (See

also Resp. Br. pp. 49-51), was to stabilize or '"freeze"

existing collective bargaining relations, or as stated by

Congressman Tarver [Petr. Supp. Memo., App. A, p. 6]

''to prevent during those 12 months the interruption of

production in those two shipyards or in any other plants

which are similarly situated." Production is not inter-

ferred with by the issuance of Board orders. It is the

carrying out of such orders, either voluntarily or pur-

I50n June 17, 1943, the da}^ after the House adopted the Hare rider

to the Appropriation bill, the Board issued a statement opposing the

Amendment on the ground, among others, that it would prohibit the

Board from challenging routracls with company-domiiiateil unions (12

Lab. Rel. Rep. 595, 596; Senate Subcommittee hearings, p. 288). How-

ever, after the Act was finally passed the Board took the position that

the rider was meant to apply only to so-called raiding situations, such as

in the Kaiser cases, and therefore did not prohibit the setting aside of

company-dominated union contracts. (See statement of Robert B. Watts,

General Counsel of the Board, 12 Lab. Rel. Rep. 805, 806.) This was the

Board's position when it submitted its inquiry of July 20, 1943, to the

Comptroller General. (Petr. Supp. Memo., App. A.) Subsequently, on

October 21, 1943, the ComptroUcM- General correctly ruled (sec Resp. Brief.

pp. 7-10), that the rider had a much broader scope and was applicable to

all collective l)argaining contracts, irrespective of whether or not the union

was allegedly company-dominated. (13 Lab. Rel. Rep. 236.) The Board

has now accepted this' ruling, and therefore concedes that the rider applies

to the instant case unless it is inapplicable to any complaint ca>c where

ihe Board's order was issued prior to July 1, 1943. We shall not. there-

fore, discuss the legislative history which shows that the rider was not

limited to the so-called raiding situations and is applicable to cases of

llie character here involved.
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suant to court decree, by the setting aside of existinj^^ con-

tracts which creates the disturbing- situation. Stabihty is

not achieved if existing contracts which the Board ordered

prior to July 1, 1943 to be set aside (which probably equal

the number the Board would have ordered set aside in

the 1944 fiscal year in the absence of the proviso) are

upset after the passage of the Appropriation Act, and only

those are left undisturbed concerning- which no Board

order had been issued prior to July 1, 1943. The intent

of Congress to stabilize conditions can only be given ef-

fect if existing collective bargaining agreements are not

disturbed whether or not the Board had issued an order

prior to July 1, 1943. Enforcement of an order can only

be compelled by the Board filing a petition for enforce-

ment in the Circuit Court of Appeals, filing briefs, etc.

Use of the Board funds (upon petitioner's theory that the

rider only limited use of funds) for such a purpose was
prohibited by the proviso where a collective bargaining

agreement was in eiTect, though, as in the instant case, the

Board's order was issued prior to July 1, 1943.

We submit that the proviso clearly applies to the en-

forcement stage of a complaint case. Petitioner asserts,

however, that it is bound by the ruling of the Comptroller

General to the contrary and contends that this ruling is

"conclusive upon the executive branch of the Government."
Petitioner cites no authority and apparently does not even
contend that the ruling is binding on the judicial branch
of the Government. Moreover, it should be noted that

the ruling does not require the expenditure of funds in a

case of this character; the Comptroller General merely
ruled that the proviso does not preclude the Board from
spending funds in seeking enforcement of orders issued

prior to July 1, 1943,
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If, as we submit is the fact, the proviso amended the

Wagner Act, then the erroneous ruling of the Comptroller

General can have no effect. This Court must give effect

to the rider and refuse to enforce the Board's order in this

complaint case which affects an existing collective bar-

gaining contract. Petitioner does not contend otherwise.

On the other hand, if, as petitioner does contend, the

proviso did not amend the Wagner Act and merely pro-

hibits the use of Board funds, the Court should neverthe-

less refuse to enforce the Board's order. The Comptroller

General's ruling is, as we have shown, contrary to the

intent of Congress. This Court should not permit the

will of Congress to be flouted because of this erroneous

ruling. Petitioner is in this Court seeking equitable re-

lief in the form of an injunction. Citations for the propo-

sition that proceedings of this character are of an equita-

ble nature are not even necessary. This Court is clearly

empowered to and should, in its discretion, refuse to grant

the relief prayed for in view of the fact that Congress,

in the interest of all-out war production, has (on peti-

tioner's theory that the proviso does not amend the Wag-

ner Act) prohibited the use of the appropriated funds

in cases of this character.

In summary, we submit that the Appropriation Act

rider applies to complaint cases in any stage, that the rider

amended the Wagner Act so that at the present time the

petition for enforcement cannot be granted under the Act

as thus amended, and that even if the proviso he con-

strued as not actually amending the Wagner Act, never-

theless the Court in its discretion should give effect to the

will of Congress and refuse to enforce the Board's order.

I
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C. Petitioner's Contentions That the Board's Use
OF Its Funds Is Not Subject to Judicial Re^^iew

AND Respondent May Not Challenge an Im-

proper Use Are Without Merit.

Petitioner argues that even if the Comptroller General's

opinion is erroneous (1) the Board's misuse of appro-

priated funds is a question exclusively within the prov-

ince of the legislative department and therefore is not

subject to judicial scrutiny, and (2) respondent will suffer

no ''direct injury" as a result of this illegal use by the

Board of its funds and therefore has no standing in this

Court to challenge this illegal use. It should be noted

that the second of these two propositions establishes the

unsoundness of the first. The second involves a conces-

sion that the question is not one outside of the province

of the judiciary to inquire into where the litigant does

show "direct injury." Moreover, both propositions are

based upon the assumption that the rider did not amend
the Wagner Act but merely limited the Board's use of

its funds. Neither of these arguments, the Board con-

cedes, has any validity if, as we contend, the rider amended
the Wagner Act.

But even if we assume that the rider merely imposed
a limitation upon the use of funds by the Board, the

contentions of petitioner are unsound. In the first place

it should be noted that we are not here seeking to en-

join the Board from making illegal expenditures, as was
the situation in the cases relied upon by petitioner. The
petitioner's ''direct injury" cases, therefore, are not rele-

vant herein. In this case the Board is the petitioner.

It is asking this Court to enter an injunctive decree. In
its Supplemental Brief petitioner contends that the Court
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should grant the prayed for decree even though Congress

has definitely declared, by a prohibition on use of funds,

that, in the interest of all-out war production, existing

collective bargaining relations are not to be disturbed.

We are certain that this Court will not subscribe to such

an unsound doctrine. Nothing in the doctrine of separa-

tion of powers requires such a result.

It is, of course, one of the primary duties of this Court

to construe and give effect to Acts of Congress. Peti-

tioner is asking this Court to sustain its interpretation of

the National Labor Relations Act that the evidence justi-

fied the Board's order and to enter a decree enforcing the

order. But Congress has declared that as an emergency

measure such orders, even if otherwise proper, should not

be enforced. We do not believe it possible that the Board

can be sustained in its contention that its order is proper

under the Wagner Act and must be enforced though a

later Act of the same Congress declares that it should not

be, even if this latter directive be construed merely as

a limitation on the use by the Board of its funds for

such a prohibited purpose. Petitioner cannot reasonably

expect this Court to consider one Act of Congress and

ignore another. Petitioner is praying for certain equita-

ble relief in this Court. The relief should be denied

where Congress, even though only by a prohibition of use

of funds, has declared that Board orders should not be

issued or enforced under the circumstances here pres-

ent.
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11.

The Statements of Respondent to Its Employees

Were Constitutionally Privileged.

In our Brief herein (page i7) we contended that cer-

tain statements allegedly made by respondent's supervisory

employees and relied upon by petitioner in its Opening

Brief (pp. 15-17) did not amount to interference and

were constitutionally privileged. In its Supplemental

Memorandum, petitioner seeks to answer our contentions,

but actually does not refer to the same statements which

we were considering. In its Supplemental Memorandum

(p. 19) petitioner considers the legal effect of certain

coercive statements allegedly made. We do not deny that

coercive statements are not protected by the Constitution.

Relative to these alleged statements, however, it is our

contention that there was no substantial evidence of such

interference since over a period of the five years covered

by the Record (the union having delayed ^vt years in

filing its charge with the Board) respondent did not in

fact discriminate against any union member—not dis-

puted—and the only evidence of such allegedly coercive,

isolated statements came from completely discredited wit-

nesses whose testimony was worthless (Resp. Br. pp. 13-

21, 25-29, 38-39).



—32—

Conclusion.

We submit, for the reasons set forth in our Opening

Brief, that the Board's order is contrary to law and is

not supported by substantial evidence. Actually, how-

ever, the Court should refuse to even consider the merits

of the Board's petition because of the Appropriation Act

rider. Relative thereto we submit that the rider applies to

complaint cases, such as the instant one, in the enforce-

ment or any other stage whether or not the Board en-

tered an order before or after July 1, 1943. Such being

the case, the Board concedes the rider applies to the in-

stant proceeding, but defends its petition and its continued

request for an enforcement order on the ground that it

is bound by a ruling of the Comptroller General and re

spondent cannot challenge in this Court the illegal expen-

diture by the Board of such public funds.

To this there are three answers : ( 1 ) The Comptroller

General's erroneous ruling does not require the expendi-

ture of the Board's funds in prosecuting this licaring.

(2) The Hare rider actually amended the \\'agner Act;

this being so, the Board concedes the Court must refuse

to enforce its order. (3) Even if the rider be construed

as only a prohibition on the l>oard's use of its funds,

the Court should not assist the Board in ignoring tlie will

of Congress that labor relations be stabilized during this

critical period. The instant case is just the type that

Congress meant the rider to apply to. Respondent is en-

gaged in the production of vital aircraft parts, and has
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been awarded the Army and Navy "El'' for production ex-

cellence. To prevent interference with such vital produc-

tion, Congress has declared that existing collective bar-

gaining relations must not be disturbed. If a decree of

enforcement were granted herein, the existing union-em-

ployer relationship and union contract would be upset

with all the undesirable results on war production that

Congress sought to avoid. The Board's petition for en-

forcement of its order should, therefore, be denied.

Respectfully submitted,

Paul R. Watkins,

Richard W. Lund,

Austin H. Peck, Jr.,

411 West Fifth Street, I.os Angeles 13, California,

Attorneys for Respondent.
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2 Thor W, Henricksen vs.

In the District Court of the United States for the

Western District of Washington Southern

Division.

No. 267

BAKER-BOYER NATIONAL BANK, a corpora-

tion, executor of the estate of GEORGE T.

WELSH, deceased,

Plaintiff,

vs.

THOR W. HENRICKSEN, formerly acting Col-

lector of Internal Revenue for the District of

Washington; and CLARK SQUIRE, Collector

of Internal Revenue for the District of Wash-

ington
;

Defendants.

COMPLAINT

Comes now the Plaintiff and for cause of action

against the Defendant Alleges

:

I.

That the Plaintiff is and at all times herein men-

tioned was a national banking corporation char-

tered and authorized to engage in business under

the laws of the United States, with its principal

place of business at Walla Walla, Washington; and

authorized under the laws of the State of Wash-

ington to act as executor.

IT.

That Defendant Thor W. Henricksen is a resi-

dent of the above entitled district and at all times
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from the 11th day of July, 1936 to and including

the 5th day of March, 1941, was acting Collector of

Internal Eevenue of the United States for the Dis-

trict of Washington ; that on the 6th day of March,

1941, the Defendant Clark Squire was appointed

Collector of Internal Eevenue for said district

and at all times since has been and is now such

Collector, and that the said Clark Squire at all

times since has been and is now a resident of the

above entitled district, and maintains an office

therein. [2]

III.

That the said George T. Welch, now deceased,

did show, and the Plaintiff and its officer have

shown true faith and allegiance to the Government

of the United States, and that the decedent did not,

and the Plaintiff and its officers have not, in any

way aided, abetted or given encouragement or com-

fort to any person or persons or government in re-

bellion against the Government of the United States,

nor did the decedent or nor has the Plaintiff or any

of it& officers aided, abetted or given encouragement

or comfort to any sovereign government which is

or has been at war with the United States.

IV.

That on April 15, 1937, the said George T. Welch

died at Walla Walla, Washington ; that he was sur-

vived by his widow, Carrie Welch, of Walla Walla,

Washington, who was born on December 4, 1849;

by his son, Fred Welch, who was born on June 28,

1880, and also by a grandson, George Allen, who

w^as born on August 11, 1907.
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V.

That the said George T. Welch and Carrie Welch

were married and lived together as husband and

wife for more than fifty years and until the day of

his death; that all of the personal, real and mixed

property, which belonged to him at the time of his

death, was community property; that all of said

community property belonging to said George T.

Welch on April 15, 1937, was located entirely with-

in the State of Washington.

VI.

That when George T. Welch died, he left what is

designated under the laws of the State of Washing-

ton, a non-intervention will and Codicil, a copy of

which are attached hereto and marked Exhibit ''A"

and made a part of this complaint by reference as

completely as if set forth in full herein; that the

said Will and Codicil were admitted to probate by

the Superior Court of the State [3] of Washington,

in and for Walla County, as the last will and

testament of said George T. Welch on the 20th day of

April, 1937; that on said 20th day of April, the said

Baker-Boyer National Bank plaintiff herein was

duly appointed executor of said estate and qualified

as such and at all times since the said 20th day of

April has been and is now the duly qualified and

acting executor of said estate; that said court au-

thorized said bank to execute said will and codicil.

VII.

That the widow Carrie Welch has a life estate

under the provisions of said Will, with no power in
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invade the corpus of said estate, and that the be-

quests to remaindermen, for religious,, educational^

scientific and charitable purposes in said Will are

certain and fixed in amount; that the Superior

Court of said Walla Walla County correctly inter-

preted the Will to the effect that the widow has

no power to invade the corpus ; that said estate was

distributed pursuant to the order of said probate

court and that said Carrie Welch has at no time

received from her life estate more than the income

;

that her expenditures do not equal the income from

her separate estate ; and that the corpus remains in-

tact in the hands of the plaintiff as trustee;

Vltl.

That an estate tax return for said estate filed by

the said executor with the said acting collector

showed a gross valuation of $226,303.96 and a net

valuation of $7,325.42 for estate tax purposes; that

the original estate tax shown on said return and

paid by the plaintiff was $146.50; that the said

executor took as deductions in said return all be-

quests for religious, charitable, scientific and edu-

cational purposes, namely to-wit:

(a) a bequest of $12,500.00 to the Board of Con-

ference Claimants Inc. of the Pacific Annual Con-

ference of the Methodist [4] Episcopal Church, sub-

ject to the life estate of the widow and the grandson

of said decedent, to be used by said Board for the

maintenance and support of retired ministers of

said denomination;

(b) a bequest of $159,035.74 residue, subject, to

the life estate of the widow of said decedent, to



6 TJior W, Eenricksen vs,

the Baker-Boyer National Bank as trustee for the

relief of aged, indigent and poor, and the mainte-

nance of the sick and maimed and for the construc-

tion and maintenance of a memorial hospital and

home for them at Walla Walla, Washintgon, and

for the support and education of worthy boys and

girls of Walla Walla County.

IX.

That the office of the internal revenue agent in .

charge at Seattle, Washington, proposed to raise

the gross valuation of the estate to $228,244.50 and

also increase the net estate to $180,301.68 by the dis-

allowance of the forementioned bequests thereby in-

creasing the estate tax $21,417.55 over the $146.50

already paid; that the additional tax of $21,417.55

was paid with interest to the said acting collector

in this manner to-w^it:

Date of Payment Tax Paid Interest Paid

Nov. 1, 1939 $ 7,843.29 $ 609.17

Jan. 9, 1940 13,574.26 1,209.56

Total $21,417.55 $ 1,818.73

that the aforesaid additional tax was paid upon

the understanding that the payment thereof would

not prejudice the right of the plaintiff to file a

claim for refund of all payment of estate tax and

interest made to the said action collector; that on

the 30th day of April, 1940, the plaintiff filed with

the defendant Thor W. Henricksen, as such acting

collector, claim for refund of said amounts so paid,

a copy of which claim, marked Exhibit ^^B" is at-

tached hereto and made a part hereof by this ref-
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erence for all purposes; that or about the 17th day

of April, 1941, plaintiff received notice of rejection

of said claim, a copy of which notice [5] marked

Exhibit "G'\ is hereto attached, and by this refer-

ence made a part hereof for all purposes;

X.

That on or about the 15th day of March, 1941,

the Commissioner of Internal Eevenue assessed fur-

ther additional tax against the plaintiff in the

amount of $998.57, resulting from disallowance of

part of credit for Inheritance Tax paid the State

of Washington, of which assessment plaintiff was

notified by letter received on or about the 19th day

of March, 1941, after the assessment was made, a

copy of which letter is hereto attached, marked Ex-

hibit ^^D" and by this reference made a part here-

of; that on the 25th day of April, 1941, the plain-

tiff paid said additional assessment to said defend-

ant Clark Squire, as Collector of Internal Revenue,

together with interest thereon in the amount of

$159.77, making a total payment of $1158.34; that

the plaintiff was deprived of the right of appeal

to the Board of Tax Appeals by reason of the fact

that the assessment was made without notice.

XI.

That on the 9th day of May, 1941, the plaintiff

filed with the defendant Clark Squire, as such Col-

lector, a supplemental claim for refund in the

amount of $24,401.25 plus interest, a copy of which

claim, marked Exhibit ^^E", is hereto attached and

by this reference made a part hereof; that on the
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11th day of July, 1941, plaintiff received notice of

rejection of said claim, a copy of which notice is

hereto attached, marked Exhibit *^F" and by this

reference is made a part hereof.

XII.

That all the actions of the defendants were per-

formed by them as officers of the Government of

the United States, under rules and instructions of

the Commissioner of Internal Revenue ; and that all

moneys collected by them as aforesaid from the

plaintiff was paid by them to the Treasury of the

United States. [6]

Wherefore plaintiff prays for judgment as follows

:

1. Against the defendant Thor W. Henricksen in

the sum of $8,452.46 with interest thereon from the

first day of November, 1939, at the rate of 6% per

annum until paid; and in the further sum of $14,-

783.82 with interest thereon from the 9th day of

January, 1940, at the rate of 6% per annum until

paid

;

2. Against the defendant Clark Squire in the

sum of $1158.34 with interest thereon from the 25th

day of April, 1941, at the rate of 6% per annum

until paid;

3. Against the defendants and each of them

for plaintiff's costs and disbursements herein.

(Sgd) BURNS POE
Attorney for Plaintiff

Address: 1211 Puget Sound

Bank Building,

Tacoma, Wash. [7]
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EXHIBIT A

Know All Men By These Presents, That I,

George T. Welch, the husband of Carrie Welch,

residing in the city and county of Walla Walla,

State of Washington, and being desirous of making

certain changes in my Last Will and Testament,

heretofore and on the 16th day of September, 1930,

made, published and declared, do hereby Make,

Publish, and Declare this to be my Codicil thereto,

that is to say:

I.

I do hereby revoke Paragraph ^^III" of my said

Last Will and Testament.

11.

I do hereby revoke so much of Paragraph ^^VII"

of my said Last Will and Testament as directs my
Trustee, the Baker-Boyer National Bank, of Walla

Walla, Washington, conditioned as therein pro-

vided, to convey, transfer, set over and deliver the

principal of said trust fund, to-wit, the sum of

thirty Thousand ($30,000.00) Dollars, with any then

remaining unused net income, if any there be, to

the Walla Walla Valley Hospital Association, com-

monly known as the Walla Walla Valley General

Hospital, and I do hereby direct that the said Walla

Walla Valley Hospital Association, or its successor

in interest, shall in no event participate in or re-

ceive any portion of the principal of said trust fund,

or any income therefrom^ if any of there be, and in

lieu thereof, but subject, however, to all the rights

and benefits therein conferred upon my said wife.
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Carrie Welch, and my son, Fred B. Welch, or either

of them, I do hereby give and bequeath the princi-

pal of said trust fund, with any remaining unused

net income therefrom, if any there be, conditioned

as above, unto my said Trustee, the Baker-Boyer

National Bank, of Walla Walla, Washington, in

trust, nevertheless, to be by it used and expended

for the relief and support of the poor people, main-

tenance of the sick or maimed, irrespective of their

nationality or religious beliefs or creeds, who may

be deemed worthy, and with [8] especial reference

to such of them as may be living in the States of

Washington and Oregon, and particularly in the

County of Walla Walla, Washington, or territory

tributary thereto, as provided for in subdivision

(b) of Paragraph ^^IX" of my said Last Will and

Testament, and that said Paragraph ''VII" in all

other respects be and remain in full force and effect

and as therein set forth and provided.

In Witness Whereof, I have hereunto set my

hand and seal this 19th day of September, 1931.

[Seal] GEORGE T. WELCH

The foregoing typewritten instrument was, at

the date hereof, signed, sealed and published by the

said George T. Welch, and ])y him dechired to l>e

a Codicil to his aforesaid Last Will and Testament

of date September 16, 1930, to which this instrument

is attached, in the presence of us, who, at his w-

quest and in his presence and in the presence of
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each other, have subscribed ovu* names as witnesses

thereto this 19th day of September, 1931.

GRACE McGUIRE,
Residing at Walla Walla,

Washington.

MARVIN EVANS,
Residing at Walla Walla,

Washington. [9]

Know All Men By These Presents, That I,

George T. Welch, the husband of Carrie Welch, re-

siding in the city and county of Walla Walla, State

of Washington, do hereby Make, Publish and De-

clare the following as and for my Last Will And

Testament, hereby revoking any and all former

Wills by me made:

I.

I do hereby declare that all the estate of which

I am possessed or claim any interest therein be-

longs to the community consisting of my said wife,

Carrie Welch, and myself.

II.

I do hereby direct that all my just debts be first

paid and discharged, including the expenses of my
last sickness and burial, as soon as there are funds

available therefor.

III.

I do hereby give and bequeath unto the Walla

Walla Valley Hospital Association, commonly
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known as the Walla Walla Valley General Hospi-

tal, located at Walla Walla, Washington, the sum

of Thirty Thousand ($30,000.00) Dollars in cash,

or the equivalent in value thereof in securities

found in my estate, to be by it used as in its judg-

ment is proper for the furtherance of its objects

as a charitable organization.

IV.

I do hereby give and bequeath unto my esteemed

friend, Tena Zuest, and who is now living in my

home in the city of Walla Walla, Washington, the

sum of Five Hundred ($500.00) Dollars, and unto

my esteemed friend, Mrs. Clara Pitt, now residing

at Oakland, California, the sum of Five Hundred

($500.00) Dollars.

V.

I do hereby give, devise and bequeath unto my

said wife, Carrie Welch, for and during her life

time, should she survive me, all the rest, residue

and remainder of my estate, both real and per-

sonal, including the rents, issues and profits there-

from, [10] and of whatsoever the same may con-

sist and wheresoever situated, with the distinct un-

derstanding that no limitation is placed on my said

wife in any expenditures which she may make for

any purpose, or any accounting be made thereof,

with the then remainder over upon her death unto

my Trustee, hereinafter named, in trust, neverthe-

less, for the uses and purposes hereinafter men-

tioned, and more particularly set forth, save and
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except my community undivided one-half interest

in certain lands hereinafter described, which I

hereinafter give and devise unto my son, Fred B.

Welch, freed from any trust provision of my Will

;

but should I survive my said wife, Carrie Welch,

then upon my death I do hereby give, devise and

bequeath all the then rest, residue and remainder

of my estate, both real and personal, including the

rents, issues and profits therefrom and of whatso-

ever the same may consist and wheresoever situ-

ated, unto my said Trustee hereinafter named, in

trust nevertheless, for the uses and purposes here-

inafter set forth, save and except my community

undivided one-half interest in certain lands and

premises which I hereinafter give and devise unto

my said son, Fred B. Welch, freed from any trust

provision of my Will as aforesaid.

VI.

Subject to the life estate hereinbefore given, de-

vised and bequeath unto my said wife, Carrie

Welch, should she survive me, as aforesaid, I do

hereby give and devise my community undivided

one-half interest in and to the following described

lands and premises situated, lying and being in the

county of Walla Walla, State of Washington, to-

wit:

Beginning at a point on the East line of Section

33, in Township 7 North, of Range 34 East of the

Willamette Meridian, which is 10 chains North of

the quarter corner on the East side of said Sec-
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tion 33 ; thence North on the East line of said Sec-

tion 33 and the East line of Section 28, said Town-

ship and Range, to a point in the East line of said

Section 28, which is 50 feet South of the center line

of the main tract of the Walla Walla and Colum-

bia River Railroad (Oregon Railroad and Naviga-

tion Company) measured on a line drawn at right

angles to said center line; thence westerly on a

line drawn parallel to and distant 50 feet Southerly

from said center [11] line of said railroad, to a

point in the North and South center line of said

Section 28 thence South and on said center line

of said Section 28 and the center line of Section 33

aforesaid, to a point in said center line of Section

33, which is 10 chains North of the center point of

said Section 33 ; thence East 39.32 chains to the

point of beginning.

Also

Beginning at a point in the North line of the

Louis Dauncy Donation Claim, which is 60 feet

West of the point of intersection of said North line

with the North and South center line of Section 28,

Tp. 7 N. R. 34, E. W. M. ; thence West 4.50 chains

;

thence South 14.95 chains; thence North 72° 20'

West 8.34 chains thence South 7.42 chains, to the

Walla Walla River; thence following the meander-

ings of said River in a general Easterly direction,

and along its north bank as follows:— N. 56° 29'

E. 2.07 chains; N. 83° 24' E. 2.49 chains; thence S.

36° 54' E. 1.50 chains; thence S. 10° 06' E. 4.32

chains; thence S. 76° 12' E. 1.19 chains; thence N.
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20° 23' E. 7.40 chains; thence N. 75° 13' E. to a

point on the North bank of said River which is 60

feet West of said North and South center line of

Section 26, measured on a line at right angles

thereto; thence North 18.35 chains to the point of

beginning.

Together with all easements, rights of way, water

and water rights thereunto belonging or appur-

tenant to the lands and premises above described.

Said Louis Dauncy Donation Claim begin Claim

No. 38, according to the Official Plat thereof in the

office of the Surveyor General of the United States

and being parts of Sections 28, 29, 32, and 33 in

Township seven (7) North, of Range thirty-four

(34) East of the Willamette Meridian.

Excepting, however,, therefrom the tract of land

400 feet east and west by 200 feet north and south

heretofore conveyed to E. C. Burlingame by deed

of record at page 94 of Volume 155 of Deeds in

the office of the County Auditor of Walla Walla

County, Washington, and, by reference, the descrip-

tion therein contained being made a part hereof,

unto my said son, Fred B. Welch, as his absolute

estate; but should I survive my said wife, Carrie

Welch, then upon my death I do hereby giA^e, de-

vise and bequeath the same unto my said son, Fred

B. Welch, as his absolute estate.

VII.

Subject to the life estate hereinbefore given, de-

vised and bequeath unto my said wife, Carrie



16 TJior W, Henricksen vs.

Exhibit A— (Continued)

Welch, in my estate, should she survive me as afore-

said, do hereby give and bequeath to my said Trus-

tee, the Baker-Boyer National Bank, of Walla

Walla, Washington, the sum of Thirty Thousand

($30,000.00) Dollars in cash, or the equivalent in

value thereof in securities found in my estate, in

trust, neveretheless, during the time and for the

purpose hereinafter set forth.

To hold, manage, invest and reinvest the principal

and surplus [12] income, if any, in securities pre-

scribed by the Statutes of the State of Washington

now or hereafter in force as legal investments for

trust funds, and to collect and receive interest and

income accruing thereon, and after deducting from

such income all proper charges and expenses inci-

dent to the management and execution of this trust,

and including in addition thereto a compensation

for its services as Trustee, which compensation shall

be computed on the following basis ; one half of one

per cent per annum of the value of said trust for

all services incidental to the collection and distribu-

tion of income and the collection and reinvestment

of all principal sums, to pay over semi-annually, or

oftener, in its discretion, the net income arising

therefrom to my said son, Fred B. Welch, should he

surivive me, for and during his life time so long as

he can personally use and enjoy the same, condi-

tioned as hereinafter provided, with the remainder

over upon his death, at which time I direct my said

trustee to convey, transfer, set over and deliver the

principal os said trust fund, with any then remain-
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ing unused net income, if any there be after his

death and burial, to the Walla Walla Valley Hos-

pital Association, commonly known as the Walla

Walla General Hospital located at Walla Walla,

Washington, to be by it used as in its judgment is

proper, for the furtherance of its objects as a charit-

able organization ; but should I survive him, my said

son, and subject to the life estate of my said wife,

Carrie Welch, should she survive me, as aforesaid,

I do hereby give and bequeath the same durect and

independent of said trust to the said Walla Walla

Valley Hospital Association, to be by it used as in

its judgment is proper, for the furtherance of its

objects as a charitable organization. The provision

hereinbefore made for my said son, Fred B. Welch,

so long as he may live, should he survive me, is upon
the express condition, however, that he be and he is

hereby restrained from and is and shall be without

right, power or authority to sell, transfer, pledge,

mortgage, hypothecate, alienate, anticipate or in any

other manner affect or impair his beneficial and

legal right, title, interest, claim and estate in [13]

and to the income of this trust during his life time,

nor shall his right, title, interest and estate be sub-

ject to the rights or claims of creditors, nor subject

nor liable to any process of law or court and all of

the net income of this trust shall be transferable,

payable and deliverable only, solely, exclusively and
personally to him at the time or times he is entitled

to take the same under the terms of this trust, and
his personal receipt shall be a condition precedent
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to the payment or delivery of the same by said

Trustee to him, and if by reason of bankruptcy or

insolvency or any other means whatsoever said net

income or any part thereof could no longer be per-

sonally enjoyed by him, my said son, but that the

same or any part thereof would become vested in

or payable to some other person, corporate body, or

otherwise than my said son, then such portions of

said net income as would so vest in him shall im-

mediately and absolutely cease and determine as the

case may be, and the same remain vested and in

the possession of my said Trustee, in trust, and ac-

cumulate in the augmentation of the principal of

my estate ; and in case after the cessation of such

net income or any portion thereof for either of the

above causes as to my said son,, it shall be lawful,

nevertheless, for my said Trustee, in its discretion,

to pay or apply for the use of my said son so much

and such part of said net income as my said trustee

may see fit, to which he would have been entitled

under the foregoing trust provision in case the for-

feiture hereinbefore provided for had not happened.

The foregoing limitations are made in order that

my said son may be provided for so long as he may

live and the legitimate user of such net income will

suffice for this purpose, and for the further reason

that such net income may at all times be kept free

from liability from any debts or other obligations

then or thereafter contracted or suffered to exist by

him.
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VIII.

Subject to the life estate hereinbefore given, de-

vised and [14] bequeathed unto my said wife, Carrie

Welch, in my estate, should she survive me as afore-

said, I do hereby give and bequeath to the Baker-

Boyer National Bank, of Walla Walla, Washington,

the sum of Twelve Thousand Five Hundred

($12,500.00) Dollars, in cash, or the equivalent in

value thereof in securities found in my estate, in

trust, nevertheless, during the time and for the pur-

poses hereinafter set forth

:

To hold, manage, invest and reinvest the same,

including the surplus income, if any, in securities

prescribed by the Statutes of the State of Washing-

ton now or hereafter in force as legal investments

for trust funds, and to collect and receive interest

and income accruing thereon, and after deducting

from such income all proper charges and expenses

incident to the management and execution of this

trust, and including in addition thereto a compensa-

tion for its services as Trustee, which compensation

shall be computed on the following basis: one-half

of one per cent per annum of the principal of said

trust for all services incidental to the collection and

distribution of income and the collection and re-

investment of all principal sums, and to pay over

semi-annually, or oftener, in its discretion, the net

income, from time to time, arising therefrom to my
grandson, George B. Allen, should he survive me,

for and during his life time, so long as he can per-

sonally use and enjoy the same, conditioned as here-
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inafter provided, with the remainder over upon his

death, at which time I direct my said Trustee to

convey, transfer, pay over and deliver the principal

of said trust fund, with any then remaining un-

used net income, if any there by after his death

and burial, to the Board of Conference Claimants,

Inc. of the Pacific Northwest Annual Conference,

Methodist Episcopal Church, now having its offices

in Seattle, Washington, to be by it used for the

maintenance and support of the retired ministers

of said denomination ; but should I survive him, my

said grandson, and subject to the life estate of my

said wife, Carrie Welch, should she [15] survive me

as aforesaid, I do hereby give and bequeath the

same direct and independent of said trust to the

said Board of Conference Claimants, Inc. of the

Pacific Northwest Annual Conference, Methodist

Episcopal Church, now having its offices in Seattle,

Washington, to be by it used for the maintenance

and support of the retired ministers of said de-

nomination. The provision hereinbefore made for

my said granson, George B. Allen, so long as he

may live, should he survive me, is upon the express

condition, however, that he be and he is hereby re-

strained from and is and sliall be without right,

power or authority to sell, transfer, pledge, mort-

gage, hypothecate, alienate, anticipate or in any

other manner affect or impair his beneficial and

legal right, title, interest, claim and estate in and

to the income of this trust during his life time, nor

shall his right, title, interest and estate be subject
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to the rights or claims of creditors, nor subject nor

liable to any process of law or court, and all of the

net income of this trust shall be transferable, pay-

able and deliverable only, solely, exclusively and

personally to him at the time or times he is entitled

to take the same under the terms of this trust, and

his personal receipt shall be a condition precedent

to the payment or delivery of the same by said

Trustee to him, and if by reason of bankruptcy or

insolvency or any other means whatsoever said net

income or any part thereof could no longer be per-

sonally enjoyed by him, my said grandson, but that

the same or any part thereof would become vested

in or payble to some other person, corporate body,

or otherwise than my said grandson, then such por-

tions of said net income as would so vest in him

shall immediately and absolutely cease and deter-

mine as the case may be, and the same remain vested

and in the posession of my said Trustee, in trust,

and accumulate in the augmentation of the principal

of my estate ; and in case after the cessation of such

net income or any portion thereof for either of the

above causes as to my said grandson, it shall be law-

ful, nevertheless, for my said Trustee, in its discre-

tion, to pay [16] or apply for the use of my said

grandson so much and such part of said net income

as my said Trustee may see fit, to which he would

have been entitled under the foregoing trust provi-

sion in case the forfeiture hereinbefore provided for

had not happened. The foregoing limitations are

made in order that my said grandson may be pro-
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vided for so long as he may live and the legitimate

user of such net income will suffice for this purpose,

and for the further reason that such net income

may at all times be kept free from liability from

any debts or other obligations then or thereafter

contracted or suffered to exist by him.

IX.

Subject to each and every of the foregoing provi-

sions of this my Last Will and Tesament, including

the life estate in my said estate hereinbefore given,

devised and bequeathed unto my said wife, Carrie

Welch, should she survive me, I do hereby give,

devise and bequeath all the rest, residue and re-

mainder of my property and not hereinbefore given,

devised and bequeathed, and whether real, personal

or mixed, and of whatsoever it may consist, and of

whatsoever character and kind, and wheresoever

situated, including any prior legacies that may

lapse, fail or be ineffective for any reason whatso-

ever, unto my said Trustee, the Baker-Boyer Na-

tional Bank, of Walla Walla, Washington, To Have

and To Hold The same, together with all the privi-

leges and appurtenances thereunto belonging, and

all income and profits arising therefrom, to my said

Trustee, perpetually, intrust, nevertheless, for the

uses and purposes hereinafter set forth:

(a) My said Trustee is hereby directed to take

out of my trust estate, from time to time, as the de-

mand therefor seems adviseable to my said Trustee,

such sums of money, either out of the principal or
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out of the net income accrued or accruing therefrom

for the creation of a ^^Revolving Fund" to be by it

used either as a loan or a gift, as in its judgment is

proper, for the support or education, or both, [17]

of worthy boys and girls, (irrespective of age),

nationality or religious beliefs or creeds, said boys

and girls to be selected by my said Trustee or by

a committee of two, consisting of the President of

Whitman College, located at Walla, Walla, Wash-

ington, and the Superintendent of School District

No. 1, in the city of Walla Walla, Washington, said

committee selection of any such boy or girl to be,

however, subject to the approval of my said Trustee,

My said Trustee shall be and it is hereby given full

power and authority over said trust fund and the

handling and disposition thereof, or of the net in-

come therefrom, and to do any and all acts and

things of any kind whatsoever requisite and neces-

sary to carry out the purposes of said ^'Revolving

Fund"; it being understood that my said Trustee

shall not be liable for any losses that may occur in

the administration and disposition of said ^^Revolv-

ing Fund'', but it is expected to use diligence in the

carrying out of its purposes.

(b) Out of my trust estate my said Trustee is

hereby authorized and directed to use and expend

so much of the net income therefrom as in its dis-

cretion it may deem necessary, depending upon the

needs and demands therefor, for the relief and sup-

port of the aged, indigent and poor people, mainte-

nance of the sick or maimed, irrespective of their
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nationality or religious beliefs or creeds, who may

be deemed worthy, and with especial reference to

such of them as may be living in the States of

Washington and Oregon, and particularly in the

County of Walla Walla, Washington, or territory

tributary thereto, such persons to receive such bene-

fits to be first selected by my said Trustee, or a com-

mittee of three, to be appointed from time to time

by my said Trustee, said committee selection of any

such person to be, however, subject to the approval

of my said.Trustee My said Trustee shall make all

the arrangements, by it deemed necessary, for the

support, care and relief of all such persons so

selected, and the place of places where such aged,

indigent or poor people [18] are from time to time

to be kept, or where such sick or maimed may re-

ceive treatments, but preferably in some place or

places of its selection in the city of county of Walla

Walla, Washington, where I have lived the major

portion of my life and where I am most concerned

and where most of my estate has been created.

(c) My said Trustee, however, is advised, and

for this purpose it is hereby authorized and fully

empowered, if in its judgment the condition of my

estate will warrant it, and local conditions are in

need of same, to expend out of the prinicpal and/or

cut out of the net income of my trust estate amounts

sufficient to erect or assist in the erection of a build-

ing in the city of Walla Walla, or in the vicinity

thereof, as a memorial to my said wife, Carrie

Welch, and myself, said building to bo used as a
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home for aged people. Provided that in the said

home building such aged people are entitled to ad-

mission therein irrespective of their nationality or

religious beliefs or creeds, the cost and kind of said

building and its upkeep to be left to the discretion

of my said Trustee, other than the the exterior

thereof shall not be of wood construction.

(d) If there is remaining any unused income

from my estate for any of the purposes aforesaid,

my said Trustee is authorized and fully empowered

to use the same for such other charitable uses and

purposes, as it, in its discretion, may see fit to

employe the same.

(e) If any of the institutions hereinbefore men-

tioned to participate in the benefits of my trust

estate cease to exist or function, or in the event of

the merger, re-organization, consolidation or trans-

fer of the same, which will affect a change of iden-

tity, then any successor or successors thereto shall

be elegible at the discretion of my said Trustee to

participate in my trust estate to the same extent as

hereinbefore provided.

And to more effecutally administer and carry into

effect the uses and purposes hereinbefore set forth

;

my said Trustee shall be and it is hereby authorized

and fully empowered : [19]

(a) To hold, maintain and indefinitely re-

tain, so long as it believes it is advisable so to do,

in which it shall be the sole judge thereof, the

identical securities, properties, or investments re-

ceived by it from my estate, whether it be at my
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death or at the death of my said wife, Carrie

Welch, should she survive me.

(b) To grant, bargain^ sell, exchange, convert

and lease, and when it shall be deemed necessary

and in the discretion of my said Trustee for the

benefit of the trust so to do, to pledge, assign, par-

tition, subdivide and distribute, either or both, the

income and principal of my said trust estate, and

for this purpose to execute any and all instruments,

whether under seal or otherwise whatsoever re-

quisite and necessary therefor.

(c) To receive and collect all income and prin-

cipal, invest and re-invest the principal and surplus

income, if any, in securities prescribed by the Stat-

utes of the State of Washington, now or hereafter

in force as legal investments for trust funds. In

the management of this trust estate my said

Trustee is requested to look primarily to the safety

of principal rather than high yield in the invest-

ment of the funds of this trust.

(d) To pay all taxes and assessments of every

character, including any state or federal estate

taxes, fees and expenses necessarily incurred in the

administration of this trust, including court costs

in the event of any litigation pertaining to this

trust, and any attorney's fees or other fees or costs

incident thereto, together with a reasonable fee for

said Trustee,, which it is agreed shall be as follows:

For all usual and ordinary duties as Trustee here-

under an annual fee equal to one-half of onc^ ])er

cent on the principal amount of this trust.
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Exhibit A— (Continued)

(e) My said Trustee shall not be liable for the

keeping of funds invested in full at all times, but it

shall use diligence so to do, or for losses which

may occur in the administration of this trust, but it

is expected to exercise due care and caution in its

adminis- [20] tration of said trust, but it is ex-

pected to exercise due care and caution in its ad-

ministration of said trust.

(f) In the event an emergency arises that re-

quires my Trustee to borrow funds temporarily, my
said Trustee may advance its own funds to the

trust estate, each and all of such loans or advances

are to bear interest at prevailing rates and shall

first be repaid out of both income and principal of

the trust estate.

(g) My said Trustee is vested with sole discre-

tion and power to determine what shall constitute

principal of the trust estate and what shall con-

stitute gross income therefrom or net income avail-

able under the terms of this trust.

(h) and in general way my said Trustee is

hereby give full power and authority to do any
and all acts or things of any kind whatsoever re-

quisite and necessary to carry out the terms of this

trust without reference to or the order of any court

or courts whatsoever, and to the same extent as I

could do if personally present.

X.

Should either my said son, Fred B. Welch, or

my said grandson, George B. Allen, or both of
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Exhibit A— (Continued)

them, object to the probate of this Will, or in any

way directly or indirectly contest or aid in the con-

test of the same, or of any of its provisions made

for their use and benefit as herein provided, then in

such event they, or either of them, so contesting,

shall be absolutely barred and cut off from receiv-

ing any share or portion of my estate, and the

share or portion of my estate which would have

been paid or distributed to such one so contesting

shall be paid and distributed to the aforesaid the

Baker-Boyer National Bank in trust, nevertheless

to be by it adminstered, and/or in its discretion, in

which it shall be the sole judge thereof, for the

use and benefit of any of the residuary beneficiaries

of my estate. [21]

XI.

In the event of a merger, reorganization or con-

solidation of my said trustee which will affect a

change of identity of the corporate name of said

trustee, then any successor to said trustee shall con-

tinue hereunder with full authority and with like

powers as herein granted to said Baker-Boyer Na-

tional Bank, of Walla Walla, Washington, as orig-

inal trustee herein.

XII.

In order that my said wife, Carrie Welch, may

be relieved of the responsibility in the administra-

tion upon my estate, and the responsibilities inci-

dent thereto, I do hereby Nominate and Appoint

my said Trustee, the Baker-Boyer Nation Bank,

of Walla Walla, Washington, the Executor of this
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my Last Will and Testament, to serve as such with-

out bonds or other security being required of it in

the execution of its said trust, and that in the

management of my said estate it act according to

its own judgment, but in so doing I request that

it keep my said wife, from time to time, advised as

to the condition of my estate; that Letters Testa-

mentary or of administration shall not be required

of it except to admit this Will to probate and to

file a true inventory of all the property of my es-

tate and the giving notice to creditors in the man-

ner require by law; that it, while serving as such

executor, shall be and it is hereby fully authorized

and empowered to lease or sell all or any part of

my estate, real and personal,, upon such terms and

at such price or prices, as in its judgment is

proper, without the necessity of applying to any

court or any order of any court so to do, and with-

out the necessity of reporting any such sale to any

court or of obtaining an order of confirmation

thereof from any court, and for such purpose to

execute any and all instruments whatsoever re-

quisite and necessary therefor, to the same extent

as I could do if living, and that in so far as by law

in any case can be done it shall be relieved from

the supervision and control [22] of all courts, an-

swering only to the tribunal of its own conscience

for fidelity in its said office.
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In Witness Whereof,. I have hereunto set my

hand and seal this 16th day of September, 1930.

[Seal] GEORGE T. WELCH

The foregoing typewritten instrument written

on the thirteen preceding pages attached hereto

and made a part hereof, was, at the date hereof,

signed, sealed and published by the said George T.

Welch, the Testator herein, and by him declared to

be his Last Will and Testament, in the presence of

us, who, in his presence, and at his request, and in

the presence of each other, have hereunto sub-

scribed our names as witnesses hereto this 16th

day of September, 1930.

GRACE McGUIRE,
Residing at Walla Walla,

Washington.

MARVIN EVANS,
Residing at Walla Walla,

Washington.

EXHIBIT B

Claim

To be Filed With the Collector Where

Assessment Was Made or Tax Paid

Collector's Stamp

(Date received)

The Collector will indicate in the block below the

kind of claim filed, and fill in the certificate on the

reverse side.
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Refund of Tax Illegally Collected.

n Refund of Amount Paid for Stamps Unused,

or Used in Error or Excess.

Abatement of Tax Assessed (not applicable

to estate or income taxes).

State of Washington,

County of Walla Walla—ss.

Type

or

Print

Name of taxpayer or purchaser of stamps

Baker-Boyer National Bank of Walla Walla, as

executor of the estate of George T. Welch, de-

ceased

Business address Baker Bldg. (Street) Walla

Walla (City) Washington (State)

Residence Baker Bldg. Walla Walla Wash-

ington

The deponent, being duly sworn according to

law, deposes and says that this statement is made
on behalf of the taxpayer named, and that the

facts given below are true and complete:

1. District in which return (if any) was filed

District of Washington

2. Period (if for income tax, make separate

form for each taxable year) from , 19. . . .,

to , 19....

3. Character of assessment or tax Estate Tax

4. Amount of assessment, $21,564,05; dates of

payment 3/18/38; 11/1/39; 1/9/40
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5. Date stamps were purchased from the Gov-

ernment

6. Amount to be refunded . .$23,382.78, or such

other sum as is legally refundable

7. Amount to be abated (not applicable to in-

come or estate taxes) $

8. The time within which this claim may be

legally filed expries, under Section 810 of the

Eevenue Act of 1932, on March 18, 1941, Nov.

2, 1942 ; Jan. 9, 1943

The deponent verily believes that this claim

should be allowed for the following reasons:

(See Attached Sheets)

(Attach letter-size sheets if space is not sufficient)

Signed BAKER-BOYER NATIONAL
BANK of Walla Walla, as exe-

cutor of estate of Geo. T.Welch,

deceased

bt N. H. DAVIS
as vice-president of Baker-

Boyer National Bank

Sworn to and subscribed before me this 29 day

of April 1940

C. R. POSTIN
Notary Public

(Signature of officer administering oath) (Title)

[24]
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In The Superior Court of the State of Washington

In and for the County of Walla Walla

No. 26994

In the Matter of the Estate

of

GEORGE T. WELCH, deceased, Baker-Boyer Na-

tional Bank, a corporation, as Executor and

Trustee,

Petitioner

vs.

State of Washington, Inheritance tax and Escheat

Division

Respondent

ORDER
This Matter coming on regularly to be heard be-

fore the undersigned and it appearing to the court

that a controversy has arisen between the executor

and trustee on the one hand and the Supervisor

of the Inheritance and Escheat Division on the

other hand, and the court having heard the argu-

ments of counsel, and it further appearing to the

court that the valuation of the total community

estate should be the sum of $454,988.99 notwith-

standing the appraisement of the appraisers on

file herein, and that the State of Washington is en-

titled to the payment of $3.16, with interest at the

rate of eight per cent per annum from the date

of the death of decedent until paid; and the court

having concluded that the State of Washington is
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not entitled to assess inheritance taxes against the

estate due to the fact that the charitable trusts

created by the will of decedent above named were

not limited to use in the State of Washington, and

the Court being fully advised in the premises, it

is hereby

Ordered, Adjudged and Decreed: that the State

of Washington is entitled to receive as additional

inheritance tax the sum of $3.16 with interest

thereon from the 15th day of April, 1937, until

paid, and the executor and trustee herein having

raised the question that he is entitled to instruc-

tions from the court directing as to the [25] fimd

or interest chargeable under the laws of the State

of Washington and the terms of said will of the

decedent and the decree of distribution heretofore

entered herein, the court hereby orders, adjudges

and decrees and contrues the said will and decree

of distribution:

(1) That under the words, terms and provi-

sions of the said will, admitted to probate herein

and made a part hereof by reference the widow of

the decedent, Carrie Welch, is entitled to receive

from the trustee appointed by said will the net

income from the decedent's half of the community

property distributed to the trustee by the decree

of distribution on file herein ; that under the words,

terms and provisions of said will, the said widow

Carrie Welch received only a life estate with a

vested remainder over to the remaiudei-nien

therein mentioned, and subject to the trusts

therein created.



Baker-Boyer National Bank 35

(2) That under the words, terms and provisions

of said will the said widow Carrie Welch has no

power to invade the corpus of said estate, but, dur-

ing her lifetime, is entitled only to the net income

above mentioned.

(3) That the remaindermen mentioned in said

will inherited vested remainders, subject to the

trust therein created.

(4) That the trustee shall not permit the cor-

pus of the said estate to be invaded by the said

Carrie Welch^. but shall at all times manage and

control said property in accordance with the terms

of said trust with the powers therein given to it as

trustees.

(5) That the trustee herein be and is hereby

ordered and directed to pay the inheritance tax

provided for out of corpus of the estate.

Done in open Court this 29th day of March,

1940.

TIMOTHY A. PAUL
Judge

Presented by:

BURNS POE & MARVIN EVANS
Attorney for Petitioner

O.K. as to form:

JOHN M. BOYLE, JR.

Attorney for Supervisor

[26]
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(To Be Attached to the Welch Refund Claim)

The Internal Revenue Agent in Charge, Seattle,

Washington, erroneously proposed a deficiency tax

of $21,417.55 to be assessed against the estate of

George T. Welch (1) by increasing the value of the

gross estate (community one-half) from $226,303.98

to $228,244.50 and (2) by disallowing as deductions

the charitable and educational bequests taken in

the estate return filed by the executor, to-wit

:

(a) $12,500.00 to the Board of Conference

Claimant Inc. of the Pacific Northwest Annual

Conference of the Methodist Episcopal Church,

subject to the life estate of the widow and the

grandson of said decedent, and

(b) $159,035.74 residue subject to life estate

to the Baker-Boyer National Bank as trustee

for the relief of the aged and poor and for

the construction and maintenance of a memor-

ial hospital for them.

The taxpayer did not, and now does not, protest

the increase in valuation of the estate placed

thereon by the Bureau of Internal Revenue, but

does protest the erroneous disallowance of the

said deductions, because said deductions are

allowable under the provision of section 303 (a)

(3), Revenue Act of 1926, as amended, and the

amounts thereof were presently ascertainable at

time of death.

Under the decedent's will ihe surviving s])ouse

had the right to expend the income of the estate,

but had not the right to sell, alienate, or invade the
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corpus. She was given ^'A life estate."

Besides the proposed $21,417.55 additional fed-

eral tax, the estate of George T. Welch was con-

fronted with the onerous burden of a proposed ad-

ditional state of Washington inheritance tax in the

sum of $34,854.11, also erroneous, with interest

from date of death—fifteen more months than the

federal law provided—and then, too, the state in-

terest rate was thirty-three and one-third per cent

(33 1/3%) higher than that of the federal govern-

ment on any additional tax.

Since the proposed assessment of the State In-

heritance Tax was the larger assessment of the

two, and had the more burdensome interest provi-

sion, prudent management of the estate required a

prior closing of the State Inheritance Tax; but the

state law (Rem, Rev. Stat. 11202-11) would not

permit the closing of the State Inheritance Tax

matter without an agreement with the Bureau. In

order, therefore, to settle the State Inheritance Tax

the executor had to sign such an agreement con-

senting to the assessment of the proposed erroneous

tax. The agent's office and collector's office were

fully advised, however, that this refund claim

would be filed.

In connection with the determination of the State

Inheritance Tax, certain rights of the legatees un-

der the will had to be determined. The will had

been admitted to probate before the Hon. Timothy

Paul, Judge of the Superior Court of the State

of Washington in and for the County of Walla

Walla, who had conducted all hearings in con-
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nection with the same and was familia-r with the

property rights of the beneficiaries. At a hearing

regularly held these questions were presented to

him, in connection with the determination of the

Inheritance Tax, and he decided: [27]

'^That under the words, terms and provi-

sions of said will the said widow, Carrie

Welch, has no power to invade the corpus of

said estate, but, during her lifetime,, is entitled

only to the net income above mentioned."

The Board of Tax Appeals and the Federal

Courts are bound by decisions of the State Courts

in regard to property rights and the effect of con-

eyances executed within the state until reversed

or overruled, and establishes the law of that juris-

diction and the right of the beneficiaries to that

property.

Tyler V. U. S. 281 U. S. 497; 8 A. F. T. R.

10912 ; Preuler v. Helvering 291 U. S. 35 ; 13 A. F.

T. R. 834; Blair v. Comm. 300 U. S. 5:18 A. F.

T. R. 1132

In addition to the foregoing Supreme Court de-

cisions there are num?>erous district and circuit

court decisions to the same effect.

In sharpe v. Commissioner, the Tliird Circuit

Court of Appeals held on Nov. 2, 1939 that

:

^'That question presented to us has therefore

been specifically decided by the Orphans' Court

and that decision unapp/r^aed is binding."

Again the court said

:

^^The judicial construction of the will by the
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State Court detemines not only legally but

practically the extent and character of the in-

terests taken by the legatees. (Uterhar v. U. S.

240 U. S. 598, 603.) This court is bound by

the decision of the State Court. (Preuler v.

Helvering 291 U. S. 5.) Blair v. Comm. 300

U. S. 5 We must first therefore discover how

the Orphans' Court of Philadelphia County,

which had jurisdiction construed Mr. Gilbert's

will."

In the Sharpe case, we find that the testator, Mr.

Gilbert, died on June 28, 1877; his wife on March

23, 1880, and the last child on April 2, 1931. The

trust under the will was kept alive, and the con-

struction of the will as to property rights was made

fifty-five years after the testators death. The Bu-

reau maintained before the Board and the Circuit

Court that the State Court decision should be fol-

lowed.

The above cited Freuler case involved the con-

struction placed on the will by the State Court af-

ter the tax case came before the Board of Tax

Appeals. The U. S. Supreme Court sustained the

Board's position that the State Court's decision in

the construction of the will should be followed.

The bulk of the Welch will is devoted to detailed

provision for the creation and operation of chari-

ties. It was not contemplated by the testator that

his widow, Carrie Welch, should ever touch the

corpus because the trust funds set up for his son

and grandson were to be composed of
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^^Cash, or the equivalent in value thereof in

securities found in my estate."

There was sufficient cash and securities provided

by him for those persons. He further provided that

if the son and grandson attempted to break the

will, [28]

^^the cash or the equivalent in value thereof

in securities found in my estate."

set aside for them would go to charity, the interest

uppermost in his mind. His widow, who lived

frugally,, had a $215,000.00 fortime in her own

right with an income therefrom far in excess of her

personal needs.

Take the will by its four corners, and it is evi-

dent that Mr. Welch intended that charities should

receive the bulk of his estate. Therefore, said de-

ductions should now be approved, and the claim

for refund allowed.

[Endorsed] : Filed March 29, 1940. [29]
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EXHIBIT ^^C"

Treasury Department

Office of

Commissioner of Internal Revenue

April 17, 1941

MT—ET—2152—Washington
Estate of George T. Welch

Date of death—April 15, 1937

Baker-Boyer National Bank of Walla Walla,

Executor

Baker Building

Walla Walla, Washington

Gentlemen

:

Reference is made to the claim filed by the above-

named estate of April 30, 1940, for refund of

$23,382.78 Federal estate tax paid under the Revenue

Act of 1936.

The claim is based on the contention that the

amount of $171,535.74 shown in the return, Form
706, as a deduction under charitable, public and

similar gifts and bequests and which was disallowed

by the Bureau, should be allowed. Inasmuch as it

cannot be definitely ascertained from the evidence

at hand what amount, if any, indefeasibly vested

in charity at the date of decedent's death under the

pro\dsions of his will, the claim filed by you for re-

fund of $23,382.78 is rejected in its entirety.

Respectfully,

GUY T. HELVERING
Commissioner

(Signed) By D. S. BLISS
Deputy Commissioner [30]
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EXHIBIT ^^D''

Treasury Department

Washington

March 19, 1941

MT—ET—2152—Washington
Estate of George T. Welch

Date of death—April 15, 1937

Baker-Boyer National Bank of Walla Walla,

Executor

Baker Building

Walla Walla, Washington

Gentlemen

:

Reference is made to a deficiency in the amount

of $1,687.24 outstanding against the above-named

estate.

The estate has submitted evidence of payment of

State estate, inheritance, legacy or succession taxes,

in the amount of $688.67, which is herein allowed.

There remains a deficiency in the amount of $998.57

which has been assessed in accordance with the

Technical Staff settlement of December 28, 1939.

Respectfully,

(Signed) D. S. BLISS
Deputy Commissioner [31]

EXHIBIT ^^E''

CLAIM
To Be Piled with the Collector Where Assessment

Was Made or Tax Paid

Collector's Stamp

(Date Received)
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The Collector will indicate in the block below

the kind of claim filed, and fill in the certificate

on the reverse side.

Refund of Tax Illegally Collected.

Refund of Amount Paid for Stamps Unused,

or Used in Error or Excess.

Abatement of Tax Assessed (not applicable to

estate or income taxes).

State of Washington

County of Pierce—ss

:

(Type of Print)

Name of taxpayer or purchaser of stamps Baker-

Boyer National Bank of Walla Walla as executor

of the estate of George T. Welch, dec'd

Business address Baker Bldg. Walla Walla Wash-

ington (Street) (City) (State)

Residence Baker Bldg. Walla Walla Washington

The deponent, being duly sworn according to law,

deposes and says that this statement is made on

behalf of the taxpayer named, and that the facts

given below are true and complete:

1. District in which return (if any) was filed

District of Washington

2. Period (if for income tax, make separate form

for each taxable year) from , 19 , to , 19

3. Character of assessment or tax Estate tax

4. Amount of assessment, $24,541.12; dates of

payment 3/18/38; 11/1/39; 1/9/40; 4/25/41

5. Date stamps were purchased from the Gov-

ernment
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6. Amount to be refunded $24,401.28 plus in-

terest, or such other sum as is legally refundable

7. Amount to be abated (not applicable to income

or estate taxes)

8. The time within which this claim may be legally

filed expires, under Section 810 of the Revenue Act

of 1932, on 11/1/42; 1/9/43; 4/25/44

The deponent verily believes that this claim should

be allowed for the following reasons

:

See Attached Sheet

(Attach letter-size sheets if space is not sufficient)

Signed BAKER-BOYER NATIONAL
BANK OF WALLA WALLA,

as executor of estate of Geo. T.

Welch, dec'd

By N. A. DAVIS
as vice-president of Baker-

Boyer National Bank

Sworn to and subscribed before me this 8th day

of May 1941

C. R. FORTLE,
(Signature of officer administering oath)

Notary Public

(Title) [32]

The claim for refund should be allowed for the

following reasons:

(a) That the value of the gross estate was erro-

neously increased from $226,303.00 to $228,244.50.

(I)) That the will irave the widow a life estate;
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That the will was so interpreted by the Superior

Court of the State of Washington in and for Walla

Walla County, in the regular probate proceedings

in the matter of the estate of George T. Welch, to

the effect that the widow had only a life estate,

and that she could not invade the corpus ; therefore,

the two bequests mentioned below were fixed and

certain.

(c) That the bequest of $12,500 (paragraph VIII

of will) to the Board of Conference Claimants, Inc.,

of the Pacific Northwest Annual Conference of the

Methodist Episcopal Church, subject to life estates

of widow and grandson, should have been allowed

by the Bureau as a deduction for estate tax pur-

poses ; that said amount for said purpose was definite

and certain under the will.

(d) That the bequest of residue (paragraph IX
of will), being $159,035.74, subject to life estate, to

Baker-Boyer National Bank of Walla Walla, Wash-

ington, as trustee for the relief and support of

worthy aged and poor and sick and maimed, and, if

expedient, for erection of a memorial home for aged,

and the establishment of a ^^ revolving fund" for

the support and education of worthy boys and girls,

should have been allowed as a deduction for estate

tax purposes; that said amount for said purpose

was definite and certain under the terms of the will.

(e) The taxpayer paid the erroneous tax in-

volved herein merely to expedite a judicial deter-

mination—A controversy arose whether the taxpayer

owr^ed any additional tax, and guided by the prin-

ciple that it was cheaper to settle with the govern-
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ment than win with costs added, the taxpayer ac-

cepted the written offer of the technical staff to

settle for $7,843.29. The settlement was not ap-

proved, however, so the taxpayer waived his right

to appeal to the Board and consented to an assess-

ment which was paid in full. A claim for refund

was then filed, and in a hearing on it another offer

of settlement was presented to the taxpayer, a less

sum than $7,843.29. This proved to be unacceptable

also and the Bureau afterwards assessed $998.57

more tax ^4n accordance with the technical staff

settlement of December 28, 1939. '^ No settlement

was ever made, so far as to taxpayer remembers,

to include such a sum as $998.57 and the assessment

of $998.57 was made in this manner so as to avoid

giving the taxpayer a 90-day letter and an oppor-

tunity of a hearing before the Board of Tax Appeal.

The taxpayer demands that the Commissioner shall

give him such a letter.

The taxpayer is still acting as executor. All pay-

ments mentioned were made by the executor as such.

[33]
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EXHIBIT "F''

Treasury Department

Washington

July 7, 1941

Office of

Commissioner of Internal Revenue

Address reply to

Commissioner of Internal Revenue

and refer to

MT—ET—2152—Washington
Estate of George T. Welch

Date of Death—April 15, 1937

Baker-Boyer National Bank

of Walla Walla, Washington, Executor

Baker Building

Walla Walla, Washington

Gentlemen

:

Reference is made to the claim on Form 843 filed

on May 9, 1941, on behalf of the above-named estate

for the refund of Federal estate tax in the amount

of ''$24,401.28 plus interest, or such other sum as

is legally refundable."

It appears from an examination of the record

that the contentions of the taxpayer, subdivisions

(a) to (d), inclusive, of the claim, involving the

charitable deduction have heretofore had the con-

sideration of the Pacific Division of the Technical

Staff, and were the subject of the Bureau letter of

April 17, 1941, rejecting the claim filed on behalf

of the estate on April 30, 1940, for the refund of

$23,382.78 Federal estate tax paid. Accordingly,
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the instant claim is considered in the nature of a

request or an application for reconsideration and

reopening of the claim rejected on April 17, 1941.

Since it cannot be definitely ascertained from the

evidence at hand what amount, if any, indefeasibly

vested in charity at the date of the decedent's death

under the provisions of his will, the Bureau sees

no sound reason for departure from its previous

determination.

The amount of $998.57 referred to in subdivision

(e) of the instant claim constitutes a deficiency, as

stated in the Bureau letter of May 7, 1941, addressed

to your attorney. Burns Poe, due to the disallow-

ance of credit for State inheritance taxes to that

extent, but which may be eliminated by timely sub-

mission of evidence in support of said additional

credit. In other words, there has been filed satis-

factory evidence to support credit only in the amoimt

of $688.67, which is less than 80 per cent of the

Federal estate tax computed under the Revenue Act

of 1926. If satisfactory evidence to support the

balance of the 80 per cent credit is timely filed, claim

therefor, if submitted within the time prescribed by

the statute, will receive every consideration.

In view of the foregoing, the request in the form

of the instant claim for the reopening and recon-
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sideration of the rejected claim, is hereby denied

and the claim rejected in its entirety.

Respectfully,

GUY T. HELVERING,
Commissioner.

By D. S. BLISS
Deputy Commissioner

[Endorsed] : Piled Aug. 19, 1941. [34]

[Title of District Court and Cause.]

ANSWER

Defendants, by their attorneys, J. Charles Dennis,

United States Attorney for the Western District

of Washington, and Frank Hale, Assistant United

States Attorney for said District, for their answer

to plaintiff's complaint herein, admit, allege and

deny as follows

:

I.

Admit the averments of paragraph I.

II.

Admit the averments of paragraph II.

III.

Admit the averments of paragraph III.

IV.

Allege that they are without knowledge or in-

formation sufficient to form a belief as to the truth

of the averments contained in paragraph IV, except
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they admit that on April 15, 1937, the said George

T. Welsh died at Walla Walla, Washington, and

was survived by his widow, Carrie Welsh, of Walla

Walla, Washington, who was born December 4, 1849,

and by his son, Fred Welsh and a grandson, George

[35] Allen.

V.

Allege that they are without knowledge or in-

formation sufficient to form a belief as to the truth

of the averments contained in paragraph V.

VI.

Admit the averments of paragraph VI.

VII.

Deny each and every averment of paragraph VII.

VIII.

Admit the averments of paragraph VIII.

IX.

Admit the averments of paragraph IX.

X.

Deny the averments of paragraph X, but admit

and allege that in the audit of the return filed by

the executor of said estate, the United States Com-

missioner of Internal Revenue tentatively allowed a

credit of $1,687.24 for State inheritance taxes. In

a letter of January 11, 1939, in which the credit

was tentatively allowed, the executor was advised

that before this credit is finally allowed it will be
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necessary for the executor to submit a certificate

from the Supervisor of Inheritance Taxes of the

State of Washington showing payment of said taxes.

Under date of March 11, 1941, a report was received

from the Internal Revenue Agent in Charge at

Seattle, Washington, enclosing a certificate from

the Supervisor of Inheritance and Escheat Division

of the State of Washington, showing payment of

inheritance taxes by this estate in the amount of

1688.67. The agent reported that the sum of $688.67

represented the total amount of inheritance taxes

which has been paid by this estate. Under date of

March 19, [36] 1941, a letter was directed to the

executor by the said Commissioner, in which the

executor was advised that the estate had submitted

evidence of pa3nnent of said inheritance taxes in the

amount of $688.67, which amount was then allowed.

The executor was also informed in the letter that

there remained a deficiency in the amount of $998.57,

which has been assessed in accordance with the

Technical Staff settlement of December 28, 1939.

This deficiency, plus interest thereon in the sum of

$166.43, or a total of $1,168, was paid on April 24,

1941, to the Collector of Internal Revenue, Clark

Squire.

XL
Admit the averments of paragraph XI.

XII.

Admit the averments of paragraph XII.

Wherefore, defendants pray that plaintiff have
and recover no relief herein and that judgment be
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entered in their favor, dismissing plaintiff's com-

plaint with costs.

J. CHARLES DENNIS
United States Attorney.

FRANK HALE
Assistant United States

Attorney.

Received copy of the within Answer this 25 day

of Nov. 1941

BURNS POE

[Endorsed] : Filed Nov. 25, 1941. [37]

[Title of District Court and Cause.]

STIPULATION RE FACTS

It is hereby stipulated by and between the parties

hereto by their respective attorneys that the fol-

lowing may be considered as agreed facts and evi-

dence in this case without the necessity of either

party introducing proof thereof and that the said

facts and evidence may be considered by the Court

as binding upon the parties hereto upon the trial of

the above entitled cause, subject, however, to objec-

tion by either party upon the ground of imma-

teriality.

I.

That the plaintiff is and at all times herein men-

tioned was a national banking corporation chartered

and authorized to engage in business under the laws
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of the United States, with its principal place of

business at Walla Walla, Washington; and author-

ized under the laws of the State of Washington to

act as executor.

II.

That defendant, Thor W. Henricksen is a resi-

dent of the above entitled district and at all times

from the 11th day of July, 1936 to and including

the 5th day of March, 1941, was acting Collector

of Internal Revenue of the United States for [38]

the District of Washington ; that on the 6th day of

March, 1941, the Defendant Clark Squire was ap-

pointed Collector of Internal Revenue for said dis-

trict and at all times since has been and is now
such Collector, and that the said Clark Squire at

all times since has been and is now a resident of

the above entitled District, and maintains an ofSce

therein.

III.

That the said George T. Welch, now deceased,

did show, and the Plaintiff and its officer have shown
true faith and allegiance to the Government of the

United States, and that the decedent did not, and
the Plaintiff and its officers have not, in any way
aided, abetted or given encouragement or comfort
to any person or persons or government in rebellion

against the Government of the United States, nor
did the decedent or nor has. the Plaintiff or any
of its officers aided, abetted or given encouragement
or comfort to any sovereign government which is

or has been at war with the United States.



54 Thor TF. Henricksen vs,

IV.

That on April 15, 1937, the said George T. Welch

died at Walla Walla, Washington; that he was

survived by his widow, Carrie Welch, of Walla

Walla, Washington, who was born on December 4,

1849; by his son, Fred Welch, who was born on

June 28, 1880, and also by a grandson, George Allen,

who was born on August 3, 1909.

V.

That the said George T. Welch and Carrie Welch

were married and lived together as husband and

wife for more than fifty years and until the day

of his death ; that all of the personal, real and mixed

property, which belonged to him at the time of his

death, was community property ; that all of said com-

munity property belonging to said George T. Welch

on April 15, 1937, was located entirely within the

State of Washington. [39]

VI.

That when George T. Welch died, he left what

is designated under the laws of the State of Wash-

ington, a non-intervention Will and Codicil, copies

of which are attached to the Complaint and marked

Exhibit ''A" and which is made a i)art of this

Stipulation by reference as completely as if set forth

in full herein; that the said Will and Codicil were

admitted to probate by the Superior Court of the

State of Washington, in and for Walla Walla

County, as the last will and testament of said George

T. Welch on the 20th day of April, 1937; that on
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said 20th day of April, the said Baker-Boyer National

Bank, plaintiff herein was duly appointed executor

of said estate and qualified as such and at all times

since the said 20th day of April has been and is now

the duly qualified and acting executor of said estate

;

that said court authorized said bank to execute said

will and codicil ; that a copy of said will and codicil,

may be introduced in evidence herein.

VII.

(See Paragraph VIII of Complaint)

That an estate tax return for said estate filed by

the said executor with the said acting collector

showed a gross valuation of $226,303.96 and a net

valuation of $7,325.42 for estate tax purposes; that

the original estate tax shown on said return and

paid by the plaintiff was $146.50; that the said

executor took as deductions in said return all be-

quests for religious, charitable, scientific and edu-

cational purposes, namely to-wit :

(a) a bequest of |12,500.00 to the Board of Con-

ference Claimant Inc. of the Pacific Annual Confer-

ence of the Methodist Episcopal Church, subject to

the life estate of the widow and the grandson of said

decedent, to be used by said Board for the [40]

maintenance and support of retired ministers of

said denomination;

(b) a bequest of $159,035.74 residue, subject, to

the life estate of the widow of said decedent, to

the Baker-Boyer National Bank as trustee for the

relief of aged, indigent and poor, and the mainte-

nance of the sick and maimed and for the construe-
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tion and maintenance of a memorial hospital and

home for them at Walla Walla, Washington, and

for the support and education of worthy boys and

girls of Walla Walla County.

VIII.

(See Paragraph IX of the Complaint)

That the office of the Internal Revenue Agent in

charge at Seattle, Washington, proposed to raise the

gross valuation of the estate to $228,244.50 and also

to increase the net estate to $180,301.68 by the dis-

allowance of the forementioned bequests thereby in-

creasing the estate tax $21,417.55 over the $146.50

already paid: that the additional tax of $21,417.55

was paid with interest to the said acting collector

in this manner to-wit:

Date of Payment Tax Paid Interest Paid

Nov. 1, 1939 $ 7,843.29 $ 609.17

Jan. 9, 1940 13,574.26 1,209.56

Total $21,417.55 $ 1,818.73

that the aforesaid additional tax was paid upon the

understanding that the payment thereof would not

prejudice the right of the plaintiff to file a claim

for refund of all payments of estate tax and interest

made to the said acting collector; that on the 30th

day of April, 1940, the plaintiff filed with the de-

fendant Thor W. Ilenricksen, as such acting collec-

tor, claim for refund of said amounts so paid, a

copy of which claim, marked Exhibit '^B" is at-

tached to the Complaint and which is made a ])art

of this Stipulation by this reference for all pur-
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poses; that a photostatic copy of said claim will be

introduced in evidence herein
; [41] that on or about

the 17th day of April, 1941, plaintiff received notice

of rejection of said claim, a copy of which notice

marked Exhibit ^^C", is attached to the Complaint,

and by this reference made a part of this Stipulation

for all purposes ; and that said notice may be intro-

duced in evidence herein.

IX.

(See Paragraph XI of the Complaint)

That on the 9th day of May, 1941, the plaintiff

filed with the defendant Clark Squire, as such Col-

lector, a supplemental claim for refund in the amount

of $24,401.25 plus interest, a copy of which claim,

marked Exhibit ''E'', is attached to the Complaint

and by this reference made a part of this Stipulation

;

that a photostatic copj^ of said claim will be intro-

duced in evidence herein; that on the 11th day of

July, 1941, plaintiff received notice of rejection of

said claim, dated July 7, 1941 a copy of which notice

is attached to the Complaint, marked Exhibit ^^F''

and by this reference is made a part of this Stipula-

tion
; and that said notice may be introduced in evi-

dence herein.

X.

(See Paragraph XII of the Complaint)

That all the actions of the defendants w^ere per-

formed by them as officers of the Government of the

United States, under rules and instructions of the

Commissioner of Internal Revenue; and that all

moneys collected by them as aforesaid from the plain-
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tiff was paid by them to the Treasury of the United

States.

XI.

That parties hereto, by their respective attorneys,

reserve the right to introduce any further evidence

and testimony that they deem proper
;
provided, how-

ever, that no such evidence and testimony shall be in

contradiction of the foregoing stipulated facts. [42]

XII.

That shortly after March 19th, 1941, the plaintiff

received a letter from D. S. Bliss, Deputy Com-

missioner of Internal Revenue, a copy of which is

attached to the Complaint and marked Exhibit "J)''

and by this reference is made a part of this Stipula-

tion ; that said letter may be introduced into evidence

herein; that on the 25th day of April, 1941, the

plaintiff paid the additional assessment to which

reference is made in said letter to the defendant,

Clark Squire, as Collector of Internal Revenue, to-

gether with interest thereon in the amount of $166.43,

making a total payment of $1165.00.

XIII.

If it becomes material to determine the vakie

of any remainder interest dependent upon the con-

tinuation of, or termination of more than one life,

the Commissioner shall furnish the applicable factor

and such factor shall be accepted as correct in mak-

ing the computation.
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XIV.
That there may be introduced into evidence copies

of the following papers filed in the probate proceed-

ing in the estate of George T. Welch, deceased, the

papers to be certified by the Clerk of the Superior

Court of Walla Walla County:

Order dated March 29, 1940 ;—Exhibit H.

Final Account and Report;—Exhibit I.

Stipulation for Partition;—Exhibit J.

Decree of Distribution;—Exhibit K.

Petition in Probate dated March 22, 1940;—Ex-

hibit N.

XV.
That the parties accept as correct the sum of

$228,244.50 as the gross valuation of the said estate,

which sum represents an increase of $1,940.54 over

the gross estate as shown by the estate tax return

filed with the said acting collector by the said

executor. [43]

XVI.
That the copy of the Internal Revenue Agent's

report sent to the plaintiff under date of January

11, 1939, may be admitted in evidence.

XVII.
That a photostatic copy of the estate tax return

of the estate of George T. Welch, is attached hereto

as Exhibit G by defendants and put in evidence.

XVIII.
That the total amount of inheritance tax paid

to the State of Washington was $688.67. Exh. N
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XIX.

That the alleged deduction of $159,035.74 claimed

on the estate tax return filed by the executor was

composed of two items, to-wit : (a) the alleged value

of the remainder of the $30,000.00 bequest made

by Paragraph VII of the Will as amended by the

Codicil; (b) the alleged value of the remainder in-

terest in the bequest provided for by Paragraph IX
of the Will.

Dated this 3rd day of February 1942.

BURNS POE
CAMERON SHERWOOD

Counsel for Plaintiff.

J. CHAS. DENNIS
THOMAS R. WINTER

Counsel for Defendants

[Endorsed] : Filed Feb 3, 1942. [44]
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[Title of District Court and Cause.]

MEMORANDUM OPINION

Black, District Judge

September 29, 1942

Mr. Burns Poe

Elizabeth Sliackleford

Puget Sound Bank Building

Tacoma, Washington

Mr. Cameron Sherwood

Mr. Marvin Evans

Baker Building

Walla Walla, Washington

For Plaintife

Mr. J. Charles Dennis

United States Attorney

Mr. Harry Sager

Assistant United States Attorney

Mr. Thomas R. Winter

Special Attorney, Bureau of Internal Revenue,

Seattle, Washington

For Defendants [45]

The plaintiff executors seeks in this action a re-

fund of about $23,000.00 of estate taxes and interest

paid upon the estate of George T. Welch, deceased.

The executor contends that the Commissioner of In-

ternal Revenue incorrectly disallowed deductions

approximating $170,000.00 from the return for con-
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cedely charitable bequests. The Commissioner's

position is that under the will the widow was given

power to invade and exhaust the corpus of such

charitable bequests and that therefore they were

not deductible. The executor takes the position that

the will gave the widow no such power at all, and

further that the construction of the will by a pro-

bate court of the State of Washington of general

jurisdiction and also by the widow, which construc-

tions denied her any such right, are conclusive.

George T. Welch, the decedent, a retired farmer

of Walla Walla, Washington, died on April 15,

1937 at the age of ninety-five years, leaving surviv-

ing him his widow, Carrie Welch, then aged eighty-

seven years; his son, Fred B. Welch, and his grand-

son, George B. Allen. He left an estate of $226,-

303.98, this being one-half of the community estate.

Under the community property laws of the State of

Washington the other one-half belonged to the

widow. [46]

Mr. Welch left a will dated in 1930 and a codicil

dated in 1931. Under the will, as modified by the

codicil, he made two cash bequests of $500.00 each,

and gave, devised and bequeathed to his wife, Carrie

Welch, a life estate in all the rest, residue and re-

mainder of his estate. Subject to such life estate

of Carrie Welch, he gave his son, Fred B. Welch,

a life estate in $30,000.00 in cash or securities foiuid

in his estate, and also subject to the life estate of

his wife, gave his undivided one-half interest in

certain community real property to his said son

*^as his absolute estate". Likewise, subject to the
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life estate of Carrie Welch, as aforesaid, lie gave his

grandson, George B. Allen, a life estate of $12,500.00

in cash or securities as found in his estate. As to

such $12,500.00 the will gave and bequeathed the

remainder in trust for charitable use by the Board

of Conference Claimants, Inc. of the Pacific North-

west Annual Conference, Methodist Episcopal

Church. All the remainder of his estate, subject to

the wife's life estate in all of same, as above, and

subject to the son's second life estate as to such

$30,000.00 and subject to the son's said absolute

estate in said real property, was given, devised and

bequeathed to the Baker-Boyer National Bank as

Trustee for the concededly charitable purposes of

providing education for boys and girls, providing

support for the poor, aged and infirm, and erecting

a home for the aged as a memorial to the testator

and his wife.

The executor insists that the chief and paramount

intention of George T. Welch in the making of his

will and codicil, as evidenced thereby and as shown

by the admitted testimony introduced at the trial,

was to provide for the charities which the Commis-

sioner rejected as the basis for deductions from the

taxable net estate. The Commissioner [47] concedes

that such were and are charities and would be de-

ductible except for what he contends was the au-

thority for the widow under the fifth paragraph of

the will to invade the corpus of said charitable

bequests.

Paragraph V of the will gave, devised and be-

queathed ''unto my said wife, Carrie Welch, for and
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during her life-time, should she survive me, all the

rest, residue and remainder of my estate, both real

and personal, including the rents, issues and profits

therefrom, and of whatsoever the same may consist

and wheresoever situated, with the distinct under-

standing that no limitation is placed on my said wife

in any expenditures which she may make for any

purpose, or any accounting be made thereof, with

the then remainder over upon her death unto my
Trustee, hereinafter named, in trust, nevertheless,

for the uses and purposes hereinafter mentioned,

to-wit: concededly charitable uses and purposes.

In the succeeding paragraphs of the will the

testator a number of times used the words '^ subject

to the life estate hereinbefore given, devised and be-

queathed unto my said wife, Carrie Welch, in my
estate, should she survive me, as aforesaid''. More-

over, in paragraph IX of the will, which specifically

sets forth the powers and duties of the charitable

trustee, it is stated: '' Subject to each and every of

the foregoing provisions of this my Last Will and

Testament, including the life estate in my said

estate hereinbefore given, devised and bequeathed

unto my said wife, Carrie Welch, should she sur-

vive me, I do hereby give, devise and bequeath all

the rest, residue and remainder of my property ''''''

whether real, personal or mixed, * "^ * unto my said

Trustee, The Baker-Boyer National Bank, of Walla

Walla, Washing-ton, to have and to hold tlie same,

together with all the privileges and appurtenances

thereunto belonging, and [48] all income and profits

arising therefrom, to my said Trustee, perpetually,
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in trust" for the charitable purposes specified. Said

Paragraph IX specifically gives said charitable

Trustee authority over *'the identical securities,

properties, or investments received by it from my
estate, whether it be at my death or at the death of

my said wife, Carrie Welch, should she survive me"
and specifically authorizes it ^^To grant, bargain,

sell, exchange, convert and lease, * * * and ^" '^ * to

pledge, assign, partition, subdivide and distribute

* * * the income and principal of my said trust

estate * -^ ^-. To receive and collect all income ^ ^ ^.

* " ^ to determine what shall constitute principal

of the trust estate and what shall constitute gross

income therefrom or net income available under the

terms of this trust." The aforesaid use in the will

of the term 'identical" is extremely significant.

While the will thus so expressly, positively and

definitely gives the Trustee power to sell and use

the principal and income, or either, of the trust

estate, . such instrument now here gives the said

widow any express authority to sell, convert or dis-

pose of any of the securities or other properties of

the estate of any express authority to invade the

principal or corpus of the estate in any manner

whatsoever.

But the Commissioner contends that the language

in said fifth paragraph, to-wit: ''with the distinct

understanding that no limitation is placed on my
said wife in any expenditures which she may make

for any purpose, or any accounting be made thereof,

with the then remainder over upon her death unto

my Trustee," does by necessary implication give her
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such authority to invade the corpus of such charit-

able bequests to the Trustee, as to make uncertain

how much, if any, of [49] such charitable bequests

will exist at the time of her death. The Trustee

insists that under the authority of Ithaca Trust

Company v. United States, 279 U. S. 151 ; Humes v.

United States, 276 U. S. 487; Pennsylvania Com-

pany for Insurance on Lives, etc. v. Brown, 70 F.

2d 269 ; Gammons v. Hassett, 121 P. 2d 229 ; Missis-

sippi Valley Trust Company v. Commissioner, 72

P. 2d, 197 ; Burdick v. Commissioner, 117 P. 2d 972

;

United States v. Provident Trust Company, 291 U.

S. 272; Parrington v. Commissioner, 30 P. 2d, 915,

and similar cases that ''the widow, having such a

right to use any part of the corpus of the estate,

there was no bequest to charity within the meaning

of Section 303 (a) (3) of the Revenue Act of 1926

as amended, ''26 U. S. C. A. Sec. 812 (d).

Plaintiff, however, contends that the widow had

no authority of any kind except the right to the

income of the life estate. Plaintiff further insists

that even if there was any theoretical implied au-

thority to use some small part of the corpus, which

plaintiff in no wise admits, that actually the holdings

of Ithaca Trust Co. v. United States, supra, and

United States v. Provident Trust Company, supra,

establish that the charitable bequests are still de-

ductible, and plaintiff, in addition, cites numerous

Pederal and Supreme Court additional decisions,

including particularly Mead v. Welch, 95 P. 2d 617

(CCA - 9th) ;
Commissioner v. Bonfils Trust, 115 P.

2d 788; Sanderson, executor, v. Commissioner, 18
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B. T. A. 221; and Boston, etc. Co. and Pfaff, execu-

tors, V. Coniniissioner, 21 B. T. A. 394, to the same

effect.

The testator's intent is to be ascertained from the

will as a whole and not from any isolated portion

or portions. The intention of the testator as gath-

ered from all parts of the will is to be given effect.

Any doubtful or ambiguous expression cannot be

permitted to defeat the obvious intent [50] of the

testatory. 69 C. J. 52, 53, 59, 62, 63; Cowles v.

Matthews, 197 Wash. 652, at page 654; Shufeldt v.

Shufeldt, 130 Wash. 253; Evans v. Ockershausen,

100 F. 2d 695.

As stated In re Harper's Estate, 168 Wash. 98,

at page 106, ^'In determining the meaning to be

given to the words used in a will, extrinsic evidence

of the surrounding facts and circumstances may be

considered, not for the purpose of proving inten-

tion as an independent fact, but as an aid to a right

understanding of the language that has been used."

To the same effect are: In re Holmes' Estate

(Wise.) 298 N. W. 638; In re Doepkes' Estates, 182

Wash. 556; Cotton v. Bank of California, 145

Wash. 503; Shufeld v. Shufeldt, supra; 69 C. J. p.

63 Sec. 1120.

The purpose of Congress in providing for deduc-

tions of charitable bequests was to encourage testa-

tors to make the same. A charitable bequests is a

favorite of the law and of the courts. The courts

are solicitous to give that construction which will

sustain rather than defeat a charitable deduction.

During the trial the court reserved ruling upon
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defendant's objections as to the admission of certain

Evidence while allowing the testimony of the wit-

nesses to be heard as offers of proof.

This trial court is of the opinion that it is within

its discretion to overrule all of such objections and

to admit all of such testimony. However, the ob-

jections of defendant will be sustained as to the

testimony concerning those certain conversations

appearing in the transcript as follow^e^^: commenc-

ing with the last word in line 3 to line 17, inclusive,

page ; commencing with the last word in line 21,

page 11, to line 1, page 12, inclusive ; lines 8 to [51]

17, inclusive, on page 13; lines 3 to 13; inclusive,

page 14; line 3 on page 52 to line 1 on page 53,

inclusive.

The objections to all of the balance of the offers

of proof are overruled. All of the remainder of the

offers of proof is properly admitted in evidence for-

the purpose of showing the situation of the testa-

tor and his wife and the surrounding circumstances

at the time of the execution of the will.

Under the uncontradicted testimony admitted in

evidence it appears that at the time the will was

executed the wife's half interest in the community

estate approached a value of a quarter of a million

dollars ; that when the will was made she was about

eighty years of age, an invalid, with a brief life

expectancy, and of fixed habits of simple frugality.

Certainly the income from her one-half of the com-

munity estate plus the income from the life estate

in her husband's property provided by his will made
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absolutely unnecessaiy any invasion by her of the

corpus of any portion of her husband's estate.

After a careful analysis of the ''four corners" of

the will and codicil, of the evidence introduced at the

trial, together with those matters which were stipu-

lated by the parties, of said Section 303 (a) (3),

26 U. S. C. A. Sec. 812 (d), of the decisions of the

Board of Tax Appeals, of the United States Su-

preme Court and of the Federal Courts, as well as

of this state, I am convinced that plaintiff is entitled

to prevail.

The widow was given no authority at all by the

terms of the will to invade the corpus of such

charitable remainders. It seems clear to me that

likewise there was no implied authority so to do.

The charitable bequests were remainders which

vested in the Trustee at the time of the testator's

death with merely the enjoyment deferred. There

was nothing [52] doubtful as to the identity of the

trustee to whom such remainders were given, de-

vised and bequeathed, nor of the certainty of the

life estates being terminated.

From a consideration of the will and of the sur-

rounding circumstances or from a consideration of

the will alone it is apparent that the primary pur-

poses of the testator was to provide for these charit-

able bequests. He expressly and clearly gave the

Trustee authority over the principal of said be-

quests. But nowhere did he give the widow any

express authority over any principal of his estate.

The contrast between the express authority of the

Trustee over the principal of the remainder and no
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express authority to the wife as to the principal is

extremely cogent in establishing that he gave her

no such authority by implication.

The situation and circumstances of the husband

and wife and of his interest in said charities before

the will and codicil were executed, at the time of

the execution of same, and after their execution to

the time of his death demonstrate that the testatory

had no expectation that his wife either needed to

or would desire to invade the corpus of the estate

at all. The history of events after his death is also

very persuasive. For the widow never in the slight-

est degree invaded or expressed any wish to invade

any of the principal or corpus of her husband's

estate. In fact, she entered into an agreement

recognizing that she had no such authority. See

69 C. J. p. 125, Sec. 1167.

Moreover, the Superior Court of the State of

Washington by decree of distribution and by an

order holding the values of the bequests not taxable

by the state because charitable, decreed that under

the terms of the will the widow had no power to

invade the corpus. Such decision of the Superior

Court was pursuant to the widow's understanding

of her [53] rights under the will and while such

decision that she had no right to invade the corpus

deprived the State of Washington of more than

$30,000.00 inheritance taxes the state did not appeal

from such decision.

In Bayer v. Bayer, 83 Wash. 430, at p. 435, it is

said: ''Under the (state) constitution, the superior

court is a court of general jurisdiction. It lias jur-
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isdiction of equity cases, actions at law, and pro-

ceedings in probate. ^ '^' ^ The constitution does not

make the superior courts probate courts. On the

contrary, it makes them courts of general jurisdic-

tion including 'all matters of probate'. As a court

of general jurisdiction it has the power to construe

wills at the suit of proper parties." Also see Alaska,

etc. Co. V. No3^es, 64 672 at 676.

It would, therefore, seem that there is much merit

in plaintiff's contention that the Commissioner is

bound by the decree of distribution by a Washing-

ton court of general jurisdiction and its order deny-

ing to the State of Washington any inheritance tax

on such charitable bequests because under such con-

struction of the terms of the will the widow had no

right to invade the corpus. In such connection

plaintiff cites: Uterhart v. U. S. 240 U. S. 598;

Freuler v. Helvering, 291 IT. S. 35; Sharpe v. Com-

missioner, 107 F. 2d 13; Hoxie v. Page, 23 F.

Supp. 905.

Regardless of whether such decree of distribution

and such order of the Superior Court of Washing-

ton are binding and controlling certainly such

court's interpretation is most persuasive inasmuch

as it clearly is in accord with the intention of the

testator.

Even if there was by implication a theoretical

right of invasion I am convinced that United States

V. Provident Trust Company, 291 U. S. 272; Ithaca

Trust Company v. United States, 279 U. S. 151; and

Mead v. Welch, 95 F. 2d, 617, are still [54] decisive

against the defendant.
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The decision of Mead v. Welch, supra, is particu-

larly in point. Although in that case the widow

was given the express authority ''to sell, convey,

assign, transfer, collect, invest, and reinvest" the

corpus it was properly held that in view of all of the

provisions of the will and ''the further circum-

stance, disclosed in the record, that Mrs. Mead had

a very large estate of her ow^n" that the charitable

bequest should have been deducted. In that case

the decedent was a resident of California where, as

the decision points out, "a life estate with power

to sell the property is not, because of such power

of sale, enlarged to a fee estate." In this case the

decedent was a resident of the State of Washington

where likewise, as stated In re Gochnour's Estate,

192 Wash. 92 at p. 93, it is held that the power of

absolute disposal in the husband by the terms of the

will did not prevent the devise and bequest to him

constituting a life estate.

This court is not unmindful of the interpretation

which defendant places upon the provisions that the

widow is not to be limited in her expenditures or

required to make an accounting thereof and that

the then remainder shall go to the Trustee. But all

of said words must be interpreted in the light of

the provisions and purposes of the will as a whole

and in the light of the practical meaning of such

terms. '

By common understanding, as well as by definition

of lay or legal dictionary, the term "expenditures"

generally contemplates paying out. See also In re
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Homes' Estate, 289 N. W. 638, syllabus (7), also

p. 641; Suppiger v. Enking (Idaho) 91 P. 2(1. 362,

syllabus (1).

Under the unquestioned law applicable to life

estates the life tenant is entitled to the rents, income

and profits. 17 R. C. L. p. 628 See. 18. It is evi-

dent that the testator wished to free [55] his invalid

wife during her short expectancy, in the event she

should survive her husband at all, from being under

the fear that she would be interferred with as to

such expenditures as she might make of the income

and from the fear that she would be required to

make any accounting of such expenditures of the

income. In the closing paragraph of his will the

testator used these words: ^^In order that my said

wife, Carrie Welch, may be relieved of the respon-

sibility in the administration upon my estate, and

the responsibility incident thereto, I do hereby nomi-

nate and appoint my said Trustee ^ * * the executor

of this my Last Will and Testament."

The apparent theory of the defendant seems to be

that the lack of such limitation as to expenditures

and the lack of the necessity of her to account for

her expenditures, while not in themselves giving her

lawful authority to invade the corpus, would make
it possible for her to wrongfully invade the corpus.

In Boden v. Johnson, 47 S. W. 2d. 155 it was

held that the mother, entrusted with property, the

proceeds of which were to be used to support the

minor children, was accountable for failure to use

the income for the children's benefit although the

contract stipulated that she should not be required
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to account for ''expenditures", for the reason that

while not required to account for the expenditures

that she was required to use the income for the

children's benefit. Similarly in this case the widow,

while not required to account for her expenditures

of the income of the life estate, would not be per-

mitted to wrongfully invade the corpus.

''Words omitted from a will may be supplied by

the court whenever necessary to effectuate the testa-

tor's intention as [56] expressed in the will;" 69

C. J. 82 (Sec. 1140) ; In re Peters' Estate, 101

Wash. 572. The words "of income" it would seem

might very properly be supplied immediately fol-

lowing the term "expenditures" in said para-

graph V.

Actually it is more reasonable that the testator

used the words "the then remainder" with the idea

that the then remainder would represent the corpus

plus a portion of the unexpended income rather

than represent merely the substantially diminished

corpus.

Corroborating such very reasonable assumption is

the language employed by him in paragraph VII of

the will and in the codicil with reference to the

$30,000.00 bequest, which was first subject to the

wife's life estate and then to the son's life estate

with the remainder to the trustee for a specified

charity. In each instance he mentioned "unused

net income" as a possible addition to the principal.

Paragraph VII of the will directed tliat the net

income as to the $30,000.00 during the life estate of

the son should be paid to him, and directs that all
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such net income after the wife's and son's death

should be paid to the specified charity. How can

we say that the testator did not assume that the

period when the net income might not all be used

would be during his wife's life estate"? In the

codicil, for example, the testator, after reciting the

right in his wife in connection therewith, employs

these words: ^^I do hereby give and bequeath the

principal of said trust fund, with any remaining un-

used net income therefrom, if any there be, condi-

tioned as above, unto my said Trustee". Therefore

^*the then remainder" can be considered as the cor-

pus plus ^^any remaining unused net income there-

from".

If the defendant is correct in his interpretation

of the lack of limitation on expenditures, the lack

of requirement [57] for accounting, and the use of

the term ^^then remainder" with reference to the

wife's life estate, giving her the right to invade and

during her life completely exhaust the remainders,

then the wife likewise by reason thereof had the

right to invade and dispose of the testator's un-

divided one-half interest in certain realty by Para-

graph VI of the will given, devised and bequeathed

to the son, subject to the wife's prior life estate.

Defendant's brief asserts that Carrie Welch by rea-

son of such language in Paragrph V not only had

the right to invade, sell and dispose of the entire

corpus but also even to give away so much thereof

as she might wish. If such contention is sound then

she could during the existence of her life estate by

quit claim deed give away the son's vested remain-
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der in said real estate. It does not appear to me

that anyone would seriously contend that the grantee

of any deed from Carrie Welch, whether of gift or

sale, could hold title to such real property against

the son.

Unquestionably, the father never intended that

the widow, by virtue of her life estate in said half

interest in such real property, could deprive the son

of his invested remainder therein. And if she could

not invade the corpus of said real property it nec-

essarily follows that she could not invade the

corpus of the charitable bequests. The son's re-

mainder in said real property was subject to the

same life estate and subject to the same provisions

of no limitation on expenditures, no accounting, and

the ''then remainder" as were the charitable be-

quests.

In the same paragraph V upon which defendant

relies, we find this language: ''but should I sur-

vive my said wife, Carrie Welch, then upon my

death I do hereby give, devise and bequeath all the

^'then rest, residue and remainder of my estate

'' -^- '' unto my said Trustee". Obviously, the "then

re- [58] mainder" a few lines before in the same

paragraph V with reference to the wife refer to the

same type of a "then rest, residue and remainder^'

as the testator would leave if she predeceased him.

Then "then" in Paragraph V used in connection

with the wife is no different in type, degree, mean-

ing or implication than the similar "then^' a few

lines later in the same paragraph used hi connec-

tion with the testator himself in the event she pre-
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deceased liiin. Since the ''then" in Paragraph V
with reference to the ''rest, residne and remainder"

at the death of tlie testator of necessity refers to

the state after the ijrevionsly mentioned bequests

have been carved therefrom, it follows that said

"then" used in connection with the widow similarly

refers to the same testator's estate after the same

bequests have been carved from such estate. Welch

V. Mead, supra.

The defendant further urges that the spendthrift

restrictions on alienations of the income of their

life estates by the son and grandson and lack of

any such restriction upon the wife is further proof

of her implied power to invade the corpus. The

contrary appears. There was no provision restrict-

ing either the son or grandson from invading the

corpus. There was no necessity as they had no

such authority.

Likewise, there was no provision to restrict the

wife from invading the corpus of the life estate.

There was no need because she likewise had no au-

thority nor any such inclination. Of course, there

was no restriction upon her alienation of her right

to income from her life estate as there was no rea-

son at all for any spendthrift precaution as to her.

That portion of section 81.46 of Regulations 105,

issued in 1942 by the United States Treasury De-

partment, Bureau of Internal Eevenue, cited by

plaintiff, is not, of course, [59] applicable to this

cause, the decedent having died in 1937. Section

81.1 thereof specifies that such Eegulations 105
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''apply only to estate taxes imposed by chapter 3

of the Internal Revenue Code (53 Stat., Part 1)

on the estates of decedents dying after February

10, 1939".

For the reasons stated in this opinion and in view

of the testator's intent as disclosed by the will and the

evidence admitted in this cause and by virtue of

the court decisions herein cited plaintiff is entitled

to a refund of the taxes and interest paid upon the

worth at time of testator's death of said charitable

bequests, which bequests as in Mead v. Welch,

supra, were ''ascertainable on an actuarial basis

and should have been deducted in determining the

estate tax."

Dated September 29th, 1942.

LLOYD L. BLACK
United States District Judge

[Endorsed]: Filed Sept. 29, 1942. [60]

[Title of District Court and Cause.]

NOTICE TO J. CHARLES DENNIS, U. S. AT-

TORNEY, AND THOMAS R. WINTER,

SPECIAL ATTORNEY, BUREAU OF IN-

TERNAL REVENUE, ATTORNEYS FOR
DEFENDANTS

You and Each of You will please take Notice

that within ten days after tlie Commissioner of In-

ternal Revenue furnished the ai)plicable factors as

required by Paragraph XIII of the Stipulation of



Baker-Boyer National Bank 79

the parties herein, the undersigned Attorneys for

the Plaintiff have filed with the Clerk of the above

entitled Court and herewith serve upon you, as At-

torneys for the Defendants, Findings of Fact and

Judgment proposed by the Plaintiff and will re-

quest the above entitled Court to sign the same at

the expiration of fifteen days from the date hereof.

Dated this 21st day of January, 1943.

BURNS POE
Attorney for Plaintiff.

Receipt is hereby acknowledged this 21st day of

January, 1943, by the undersigned Attorney for the

defendants of copy of foregoing Notice.

J. CHARLES DENNIS
United States District Attor-

ney, Attorney for Defend-

ants.

[Endorsed]: Filed Jan. 23, 1943. [61]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This matter, having come on regularly for trial

on the third day of February, 1942, before the un-

dersigned Judge of the above entitled Court, sit-

ting without a jury, trial by jury having been

waived, the plaintiff appearing by Burns Poe,

Cameron Sherwood and Marvin Evans, and Eliza-
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beth Shackleford, its Attorneys, and the defendants

Thor W. Henrickson, formerly Acting Collector of

Internal Revenue for the District of Washington;

and Clark Squire, Collector of Internal Revenue

for the District of Washington, appearing by J.

Charles Dennis, United States Attorney, Oliver

Malm, Assistant United States Attorney, and

Thomas R. Winter, Special Attorney, Bureau of In-

ternal Revenue, as their Attorneys, and the evi-

dence on behalf of both parties having been sub-

mitted, and the Court having considered argument

of counsel for the respective parties and having

heretofore entered his opinion in writing based upon

all of the evidence, the stipulation of the parties

and said argument, which opinion and stipulation

are hereby incorporated in these Findings by this

reference as fully as if set forth herein verbatim,

and the Conmiissioner of Internal Revenue having

on the 20th day of January, 1943, furnished the ap-

plicable factors as provided by paragraph XIII of

the stipulation of the parties, the Court does hereby

make the following: [62]

FINDINGS OF FACT

I.

That the plaintiff is and at all times herein men-

tioned was a national banking corporation char-

tered and authorized to engage in business under

the laws of the United States, with its principal

place of business at Walla Walla, Washington; and

authorized under the laws of the State of Washing-

ton to act as executor.
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II.

That defendant, Thor W. Henricksen is a resi-

dent of the above entitled district and at all times

from the 11th day of July, 1936 to and including

the 5th day of March, 1941, was acting collector

of Internal Revenue of the United States for the

District of Washington; that on the 6th day of

March, 1941, the Defendant Clark Squire was ap-

pointed Collector of Internal Revenue for said dis-

trict and at all times since has been and is now

such Collector, and that the said Clark Squire at

all times since has been and is now a resident of

the above entitled District, and maintains an office

therein.

III.

That the said George T. Welch, now deceased, did

show, and the Plaintiff and its officer have shown

true faith and allegiance to the Government of the

United States, and that the decedent did not, and

the Plaintiff and its officers have not, in any way

aided, abetted or given encouragement or comfort

to any person or persons or government in rebellion

against the Government of the United States, nor

did the decedent or nor has the Plaintiff or any of

its officers aided, abetted or given encouragement

or comfort to any sovereign government which is

or has been at war with the United States. [63]

IV.

That on April 15, 1937, the said George T. Welch

died at Walla Walla, Washington; that he was sur-

vived by his widow, Carrie Welch, of Walla Walla,
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Washington, who was born on December 4, 1849;

by his son, Fred Welch, who was born on June 28,

1880, and also by a grandson, George Allen, who
was born on August 3, 1909.

V.

That the said George T. Welch and Carrie Welch
were married and lived together as husband and

wife for more than fifty years and until the day of

his death; that all of the personal, real and mixed

property, which belonged to him at the time of his

death, was community property; that all of said

community property belonging to said George T.

Welch on April 15, 1937, was located entirely

within the State of Washington.

VI.

That when George T. Welch died, he left what

is designated under the laws of the State of Wash-

ington, a non-intervention will and codicil, copies

of which have been admitted in evidence herein

pursuant to the stipulation of the parties; that the

said Will and Codi<?il were admitted to probate by

the Superior Court of the State of Washington, in

and for Walla Walla County, as the Last Will and

Testament of said George T. Welch on the 20th

day of April, 1937; that on said 20th day of A])ril,

1937, the said Baker-Boyer National Bank, plain-

tiff herein, was duly appointed executor of said

estate and qualified as such and at all times since

the said 20th day of April, 1937, has becMi and is

now the duly qualified and acting executor of said
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estate; that said Court authorized said bank to ex-

ecute said Will and Codicil. [64]

VII.

That an estate tax return for said estate filed by

the said executor with the said acting Collector

showed a gross valuation of $226,303.96 and a net

valuation of $7,325.42 for estate tax purposes; that

the original estate tax shown on said return and

paid by the plaintiff was $146.50; that the said ex-

ecutor took as deductions in said return all bequests

for religious, charitable, scientific and educational

purposes, namely, to-wit:

(a) A bequest of $12,500.00 to the Board of Con-

ference Claimant Inc. of the Pacific Annual Con-

ference of the Methodist Episcopal Church, subject

to the life estate of the widow and the grandson of

said decedent, to be used by said Board for the

maintenance and support of retired ministers of

said denomination;

(b) A bequest of $159,035.74 residue, subject to

the life estate of the widow of said decedent, to the

Baker-Boyer National Bank as trustee for the re-

lief of aged, indigent and poor, and the mainten-

ance of the sick and maimed and for the construc-

tion and maintenance of a memorial hospital and

home for them at Walla Walla, Washington, and

for the support and education of worthy boys and

girls of Walla Walla County, Washington.

VIII.

That the office of the Internal Revenue Agent in

charge at Seattle, Washington, raised the gross
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valuation of the estate to $228,244.50 and also in-

creased the net estate to $180,301.68 by the disallow-

ance of the forementioned bequests thereby increas-

ing the estate tax $21,417.55 over the $146.50 al-

ready paid; that the additional tax of $21,417.55

was paid with interest to the said acting Collector

in this [65] manner, to wit:

Date of Payment Tax Paid Interest Paid

Nov. 1, 1939 $ 7,843.29 $ 609.17

Jan. 9, 1940 13,574.26 1,209.56

Total $21,417.55 $ 3 ,818.73

that the aforesaid additional tax was paid upon the

understanding that the payment thereof would not

prejudice the right of the plaintiff to file a claim

for refund of all payment of estate tax and in-

terest made to the said acting collector ; that on the

30th day of April, 1940, the plaintiff filed with the

defendant Thor W. Henricksen, as such acting col-

lector, claim for refund of said amounts so paid,

a copy of which claim has been admitted in evi-

dence herein pursuant to the stipulation of the

parties; that on or about the 17th day of April,

1941, plaintiff received notice of rejection of said

claim, a copy of which notice has been admitted in

evidence herein pursuant to the stipulation of the

parties.

IX.

That on the 9th day of May, 1941, the plaintiff

filed with the defendant Clark Squire, as such Col-

lector, a supplemental claim for refund in the

amount of $24,401.25 plus interest, a copy of which
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claim has been admitted in evidence herein pur-

suant to the stipulation of the parties ; that on the

11th day of July, 1941, plaintiff received notice of

rejection of said claim, a copy of which notice has

been admitted in evidence herein pursuant to the

stipulation of the parties.

X.

That all the actions* of the defendants were per-

formed by them as officers of the Government of the

United States, under rules and instructions of the

Commissioner of Internal [66] Revenue; and that

all moneys collected by them as aforesaid from the

plaintiff was paid by them to the Treasury of the

United States.

XI.

That shortly after March 19th, 1941, the plaintiff

received a letter from D. S. Bliss, Deputy Commis-

sioner of Internal Revenue, a copy of which has

been admitted in evidence herein by stipulation of

the parties; that on the 24th day of March, 1941,

the plaintiff paid the additional assessment to which

reference is made in said letter to the defendant,

Clark Squire, as Collector of Internal Revenue, to-

gether with interest thereon in the amount of

$166.43, making a total payment of $1165.00.

XII.

That the total amount of inheritance tax paid to

the State of Washington was $688.67.
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XIIL
That the deduction of $159,035.74 claimed on the

estate tax return filed by the executor was com-

posed of two items, to-wit:

(a) the value of the remainder of the $30,000.00

bequest made by Paragraph VII of the Will as

amended by the Codicil;

(b) the value of the remainder interest in the

bequest provided for by Paragraph IX of the WilL

XIV.

That it is material to determine the value of the

following remainder interests dependent upon the

continuation of or termination of more than one

life, to-wit:

The remainder interest of the Board of Confer-

ence Claimants, Inc. of the Pacific Annual Confer-

ence of the Methodist Episcopal Church in the be-

quest of $12,500 dependent upon the termination of

the lives of the widow and grandson of the de-

ceased; [67]

The remainder interest of the Baker-Boyer Na-

tional Bank as trustee for certain charitable pur-

poses in the bequest of $30,000 dependent upon the

termination of the lives of the widow and son of

the deceased;

That the applicable factor for determining each

of such remainder interests is respectively 0.29815

and 0.55761

;

That it is material to determine the value of the

remainder interest in the residue of the estate upon

the termination of the life of Carrie Welch, and

that the applicable factor is 0.88024.
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XV.
That the Board of Conference Claimants, Inc., of

the Pacific Annual Conference of the Methodist

Episcopal Church is a corporation organized for

religious and charitable purposes in the sense that

the words '"^religious'' and charitable" are used in

Section 812 (d) of the Internal Revenue Code, and

that no part of the net earnings of said corporation

inures to the benefit of any private stockholder or

individual, and no substantial part of the activities

of which is carrying on propaganda or otherwise

attempting to influence legislation; that the be-

quests to the Baker-Boyer National Bank as trustee

are to be used by such trustee exclusively for charit-

able and educational purposes in the sense that the

words '* charitable" and '' educational' ' are used in

Section 812 (d) of the Internal Revenue Code.

XVI.

At the time the will was executed the wife's half

interest in the community estate approached a value

of a quarter of a million dollars; that when the

will was made she was about eighty years of age,

an invalid, with a brief life expectancy and of fixed

habits of simple frugality ; that the income from her

one-half of the community estate plus the income-

from the life [68] estate in her husband's property

amply provided for her and made unnecessary any

invasion by her of the corpus of any portion of her

husband's estate. The widow was given no authority

at all by the terms of the will to invade the corpus

of the charitable remainders, and there was no im-
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plied authority so to do. The charitable bequests

were remainders which vested in the trustee at the

time of the testator's death with merely the enjoy-

ment deferred. From a consideration of the will

and of the surrounding circumstances or from a

consideration of the will alone it is apparent that

the primary purposes of the testator was to pro-

vide for these charitable bequests. The situation

and circumstances of the husband and wife and of

his interest in said charities before the will and

codicil were executed, at the time of the execution

of same and after their execution to the time of his

death demonstrate that the testator had no expecta-

tion that his wife either needed to or would desire

to invade the corpus of the estate at all; and after

his death the widow never in the slightest degree

invaded or expressd any wish to invade any of the

principal or corpus of her husband's estate. In fact,

she entered into an agreement recognizing that she

had no authority. Moreover, the Superior Court

of the State of Washington by decree of distribu-

tion and by an order holding the values of the be-

quests not taxable by the state because charitable,

decreed that under the terms of the will she had no

power to invade the corpus. Such decision of the

Superior Court was pursuant to the widow's under-

standing of her rights under the will and while such

decision that she had no right to invade the corpus

deprived the State of Washington of more than

$30,000 inheritance taxes, the state did not appeal

from such decision. [69]

In providing that the widow is not to be limited
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in her expenditures or required to make an account-

ing thereof, the testator impliedly expressed full

confidence in her integrity, and his wife's ability

and bestowed upon her the same independence and

freedom from others that they had both enjoyed

during his lifetime and wished to free his invalid

wife during her short expectancy in the event she

should survive her husband at all, from being under

the fear that she would be interfered with as to

such expenditures as she might make of income and

from the fear that she would be required to make

an accounting. The estate of the widow is a life

estate, and the widow, while not required to ac-

count for her expenditures of the income of the life

estate, would not be permited to wrongfully invade

the corpus. The testator used the words ''then re-

mainder" with the idea that the then remainder

would represent the corpus plus a portion of the

unexpended income, rather than represent merely

the substantially diminished corpus. There was no

reason for any spendthrift precaution as to the

widow.

Done in open Court this 15th day of February,

1943.

LLOYD L. BLACK
Judge. [69a]

And from the foregoing Findings of Fact, the

Court makes the following:
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CONCLUSIONS OF LAW

1. That the Court has jurisdiction of the sub-

ject matter of this action and of the parties thereto.

2. That the value of the bequests for charitable

purposes were capable of definite ascertainment at

the time of the death of the decedent.

3. That the plaintiff was entitled to deduct upon

the estate tax return of decedent the following, as

charitable bequests:

a. The value of the remainder interest of the

Board of Conference Claimants, Inc. of the Pacific

Annual Conference of the Methodist Episcopal

Church in a bequest of $12,500, such value amount-

ing to $3726.88.

b. The value of the remainder interest of the

Baker-Boyer National Bank, as trustee for chari-

table purposes declared in the will of decedent, in

the bequest of $30,000, such value amounting to

$16,728.30.

c. The value of the remainder interest of the

Baker-Boyer National Bank, as trustee for chari-

table purposes declared in the will of decedent, in

the residue of the estate, such value amounting to

$150,455.18.

S. That the plaintiff is entitled to judgment as

follows

:

(a) Against defendant, Thor W. Henricksen, in

the sum of $8407.92, with interest thereon as pro-

vided by law from the 1st day of November, 1939;

and in the further sum of $14,783.82 with interest

thereon as provided by law from the 9th day of

January, 1940:
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(b) Against defendant, Clark Squire, in the sum

of $1165.00 with interest thereon as provided by law

from the 24th day of March, 1941

;

4. That said judgment should contain a certi-

ficate of probable cause. [70]

5. That plaintiff should recover its costs herein.

Done in Open Court this 15th day of February,

1943.

LLOYD L. BLACK
Judge

Presented by:

BURNS POE
CAMERON SHERWOOD
MARVIN EVANS
ELIZABETH SHACKLEFORD

Attorneys for Plaintiff.

Receipt is hereby acknowledged this 21st day of

January, 1943, of copy of the foregoing Findings

of Fact and Conclusions of Law, proposed by plain-

tiff.

J. CHARLES DENNIS
United States District Attor-

ney, Attorney for Defend-

ants.

To all of which findings and conclusions defend-

ants except and said exception is hereby allowed.

2/15/43.

LLOYD L. BLACK
Judge

[Endorsed] : Filed Feb. 15, 1943. [71]
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United States District Court, Western District of

Washington, Southern Division

BAKER-BOYER NATIONAL BANK, a corpora-

tion, executor of the Estate of GEORGE T.

WELCH, deceased.

Plaintiff,

vs.

THOR W. HENRICKSON, formerly Acting Col-

lector of Internal Revenue for the District of

Washington; and CLARK SQUIRE, Collector

of Internal Revenue for the District of Wash-

ington,

Defendants.

JUDGMENT

This matter coming on regularly to be heard on

the third day of February, 1942, before the mider-

signed, sitting without a jury, pursuant to stipula-

tion of the parties herein, waiving trial by jury,

and the plaintiff and defendants having offered

their evidence and having rested, and the Court

having heard the arguments of counsel, and having

made and filed herein Findings of Fact and Con-

clusions of Law in favor of the plaintiff and against

defendants, and being fully advised in the premises,

now, on motion of the plaintiff, it is hereby,

Ordered, Adjudged and Decreed, That plaintiff

do have and recover of and from the defendant,

Thor W. Henricksen, the sum of $8407.92 with in-

terest thereon as provided by law from the first
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day of November, 19:39; and in tlio further sum

of $14,783.82 with interest thereon as provided by

kxw from the 9th day of January, 1940; and that

the plaintiff do have and recover of and from the

defendant, Clark Squire, the sum of $1165.00 with

interest thereon as provided by law from the 24th

day of March, 1941.

It Is Further Ordered, That plaintiff do have and

recover [72] of and from the defendants its taxable

<?osts and disbursements, to be taxed by the Clerk

of this Court.

It Is Further Ordered, That no execution issue

hereon.

And the Court does further determine and certify

that the defendants as Collectors of Internal Rev-

enue had probable cause for their actions in collect-

ing from the Plaintiff the amounts for which the

foregoing Judgment is rendered.

Done in open Court this 15th day of February,

1943.

LLOYD L. BLACK
Judge.

Presented by:

BURNS POE
MARVIN EVANS
CAMERON SHERWOOD
ELIZABETH SHACKLEFORD

Attorneys for Plaintiff.
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Receipt is hereby acknowledged this 21st day of

January, 1943, by the undersigned Attorney for de-

fendants of a copy of the foregoing Judgment pro-

posed by the Plaintiff.

J. CHARLES DENNIS
United States District

Attorney

Attorney for Defendants.

[Endorsed] : Filed February, 15, 1943. [73]

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Thor W. Ilenricksen,

formerly Acting Collector of Internal Revenue for

the District of Washington, and Clark Squire, Col-

lector of Internal Revenue for the District of Wash-

ington, defendants above-named, hereby appeal to

the Circuit Court of Appeals for the Ninth Circuit,

from the final judgment entered in this action on

February 15, 1943.

J. CHAS DENNIS
United States Attorney.

HARRY SAGER
Assistant United States

Attorney.

THOMAS R. WINTER
Special Assistant to the Chief

Counsel, Bureau of Internal

Revenue.
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Copy of Notice of Appeal mailed to Burns Poe,

attorney for Plaintiff this 16th day of March, 1943.

E. REDMAYNE,
Dep. Clerk

[Endorsed] : Filed Mar. 16, 1943. [74]

[Title of District Court and Cause.]

ORDER RE EXHIBITS

Upon application of one of the attorneys for de-

fendants and appellants herein and good cause ap-

pearing therefor, it is hereby

Ordered that all original exhibits in this cause

be transmitted to the United States Circuit Court

of Appeals, Ninth Circuit, in connection with the

appeal of this case.

Dated this 29th day of March, 1943.

JOHN C. BOWEN
United States District Judge

Presented by

Harry Sager

Assistant United States Attorney.

[Endorsed] : Piled Mar 29, 1943. [75]
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[Title of District Court and Cause.]

STIPULATION FOR RECORD ON APPEAL

To the Clerk of the Above-Entitled Court

:

It is hereby stipulated by and between the de-

fendants and the plaintiff, through their respective

attorneys, that the record in this case to be contained

in the record on appeal shall consist of the foUoAving

:

1. Complaint and exhibits attached thereto, filed

August 19, 1941.

2. Answer, filed November 25, 1941.

3. Stipulation, dated and filed February 3, 1942.

4. Court's Memorandum Opinion, dated and filed

September 29, 1942.

5. Findings of Fact and Conclusions of Law,

dated and filed February 15, 1943.

6. Judgment, dated and filed February 15, 1943.

7. Notice of Appeal, filed March 16, 1943.

8. Transcript of Proceedings as prepared by

Mary White Bible, Court Reporter.

9. All original exhibits to be transmitted to the

Circuit Court to be available to the Court for [76]

inspection without printing, for the reason that some

of these exhibits are duplicates of the copies attached

to the complaint while others are photographs, photo-

stat copies of records not of a ])rintable character,

are vohiminous and contain many provisions not

material.
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10. Order re exhibits.

11. This Stipulation.

J. CHAS. DENNIS
United States Attorney.

HARRY SAGBR
Assistant United States

Attorney.

THOMAS R. WINTER
Special Assistant to the Chief

Counsel, Bureau of Internal

Revenue.

Attorneys for Defendants.

BURNS POE
MARVIN EVANS

Attorneys for Plaintiff.

[Endorsed] : Filed Mar. 29, 1943. [77]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Judson W. Shorett, Clerk of the District Court

of the United States for the Western District of

Washington, do hereby certify and return that the

foregoing Transcript of the Record on Appeal, con-

sisting of pages numbered 1 to 77, inclusive, is a full,

true and correct copy of so much of the record, papers

and proceedings in Cause 267, Baker-Boyer National

Bank, a corporation, Executor of the Estate of

George T. AVelch, deceased, Plaintiff and Appellee,

vs. Thor W. Henricksen, formerly acting Collector
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of Internal Revenue for the District of Washington,

and Clark Squire, Collector of Internal Revenue for

the District of Washington, Defendants and Ai)pel-

lants, as required by the Stipulation for Designation

of Record on Appeal, (except Item 8 of said Stipula-

tion, namely, Tranccript of Proceedings, the original

of which is transmitted herewith), on file and of

record in my office at Tacoma, Washington, the same

constituting the Transcript of the Record on Appeal

from the Judgment of the District Court of the

United States for the Western District of Washing-

ton, Southern Division, to the United States Circuit

Court of Appeals for the Ninth Circuit. [78]

I do further certify that the original exhibits,

numbered as follows: Plaintiff's Exhibits Nos. 1 to

10, inclusive, and also Plaintiff's Exhibits ^'A" to

**M", inclusive, being a part of the Stipulation filed

under date of February 3, 1942 (See page 4 of the

original Transcript of Proceedings), and Defend-

ants' Exhibits ''A" and ^^B", are transmitted here-

with pursuant to order of the District Court herein.

Original Stipulation for Designation of the Record

for Printing in the Circuit Court is also transmitted

herewith.

I do further certify that the following is a full,

true and correct statement of all expenses, fees and

charges incurred on behalf of the Defendants-

Appellants herein in the preparation and certifica-

tion of this Transcript of the Record on Appeal

to the United States Circuit Coui't of Appeals for

Ninth Circuit, to-\vit

:
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Appeal fee % r).00

Clerk's fees for comparing and pre-

paring aforesaid record 10.80

Clerk's certificate .50

$16.30

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said Court, in the City

of Tacoma, State of Washington, this 20th day of

April, 1943.

[Seal] JUDSON W. SHORETT,
Clerk

By E. REDMAYNE
Deputy [79]

[Title of District Court and Cause.]

TESTIMONY

Be It Remembered, the above-entitled action came

on regularly for trial, on this the 3d day of February,

1942, before the Honorable Lloyd L. Black, sitting

in the above-entitled Court, in Tacoma, Washing-

ton;

The plaintiff was represented by its Counsel Burns

Poe, Esq., Attorney-at-Law, of Tacoma, Washing-

ton; and Cameron Sherwood and Marvin Evans,

Esqs., of Walla Walla, Washington; and

The defendants were represented by their Counsel,

Thomas R. Winter, Esq., Special Assistant to the

Chief Counsel, Bureau of Internal Revenue, of
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Seattle, Washington; Whereupon, the following pro-

ceedings were had:—[2"]

The Court: In the matter of Baker-Boyer Na-

tional Bank versus Thor W. Henricksen and Clark

Squire, in their official capacities, and as more spe-

cifically set forth in the title of the Cause, are the

parties ready?

Mr. Poe: Your Honor, I would like to move at

this time that Mr. Cameron Sherwood, of Walla

Walla, be associated with me.

The Court: He will be associated with you and

the record may so show.

Mr. Poe: At this time, we would like to offer

the stipulation entered into between Counsel for

the Government and the Attorneys for the plaintiff

and herewith are the exhibits attached to the stipula-

tion, in which most all of the facts, except Para-

graph VII, which involves the interpretation of the

will, are stipulated.

Mr. Winter: We haven't attached the exhibits

to the written stipulation, itself, because they are

not quite susceptible to attachement.

The Court: They are referred to?

Mr. Winter: Yes and we will leave them in the

one folder, if that will be satisfactory?

The Court: Wliat is the date of the stipulation?

Mr. Winter: It is dated today—if we dated it.

Each and every one of the exhibits are referred to

in the stipulation.

*Page numbering appearing at foot of page of original Reporter's
Transcript.
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The Court: What is the date of the stipulation?

Mr. Poe : We will date it today.

Mr. Winter: February 3d, 1942. [3]

The Court: Do I understand this stiplation is

offered in evidence ?

Mr. Poe: It is.

The Court: The stipulation, with the exhibits

referred to and identified by the stipulation, is ad-

mitted in evidence.

The stipulation and exhibits last above re-

ferred to, admitted in evidence and made a part

of the record herein.

[Printer's Note: The Stipulation of Facts

referred to is set out at page 52 of this printed

record. Exhibits A, B, C, D, E, F, are set out in

full in the complaint, at pages 9 to 49 of this

printed record. Exhibits H, I, J, K, L, N, are

reproduced below in full.]
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EXHIBIT ^'H"

In the Superior Court of the State of Washington

In and for the County of Walla Walla

No. 26994

In the Matter of the Estate

of

GEORGE T. WELCH, Deceased Baker-Boyer

National Bank, a corporation, as Executor and

Trustee,

Petitioner

vs.

STATE OF WASHINGTON, Inheritance Tax and

Escheat Division

Respondent

ORDER

This Matter coming on regularly to be heard

before the undersigned and it appearing to the

court that a controversy has arisen between the

executor and trustee on the one hand and the Super-

visor of the Inheritance and Escheat Division on

the other hand, and the court having heard \\\v aruii-

ments of counsel, and it further a])pearing to tlu^

court that the valuation of the total conuuunity

estate should be the sum of $454,988.99 notwith-

standing the apT)raisement of the appraisers on file

herein, and that the State of Washington is entitled

to the payment of $3.16, with interest at tlu^ i-ate

of eight percent ])er annum from tlu^ (lat(^ of the
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death of decedent until paid ; and the court having

conchided that the State of Washino;ton is not en-

titled to assess inheritance taxes against the estate

due to the fact that the charitable trusts created

by the will of decedent above named were not limited

to use in the State of Washington, and the court

being fully advised in the premises, it is hereby

Ordered, Adjudged and "Decreed: that the State

of Washington is entitled to receive as additional

inheritance tax the sum of $3.16 with interest thereon

from the 15th day of April, 1937 until paid, and the

executor and trustee herein having raised the ques-

tion that he is entitled to instructions from the

court directing as to the fund or interest chargeable

imder the laws of the State of Washington and the

terms of said will of the decedent and the decree

of distribution heretofore entered herein, the court

hereby orders, adjudges and decrees and construes

the said will and decree of distribution:

(1) That under the words, terms and provisions

of the said will, admitted to probate herein and

made a part hereof by reference, the widow of the

decedent, Carrie Welch, is entitled to receive from

the decedent's half of the community property dis-

tributed to the trustee by the decree of distribution

on file herein; that under the words, terms and

provisions of said will, the said wddow Carrie Welch,

received only a life estate with a vested remainder

over to the remaindermen therein mentioned, and

subject to the trusts therein created.

(2) That under the words, terms and provisions
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of said will the said widow Carrie Welch has no

power to invade the corpus of said estate, but, dur-

ing her lifetime, is entitled only to the net income

above mentioned.

(3) That the remaindermen mentioned in said

will inherited vested remainders, subject to the trust

therein created.

(4) That the trustee shall not permit the corpus

of the said estate to be invaded by the said Carrie

Welch, but shall at all times manage and control

said property in accordance with the terms of said

trust with the powers therein given to it as trustees.

(5) That the trustee herein be and is hereby

ordered and directed to pay the inheritance tax pro-

vided for out of corpus of the estate.

Done in open court this 29th day of March, 1940.

TIMOTHY A. PAUL,
Judge.

Presented by:

BURNS POE & MARVIN EVANS
Attorney for Petitioner

O.K. as to Form:

JOHN M. BOYLE, Jr.

Attorney for Supervisor

[Endorsed] : Filed March 29, 1940.
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EXHIBIT '*!"

In the Superior Court of the State of Washington,

In and for Walla Walla County.

No. 26994

In the Matter of the Estate

of

GEORGE T. WELCH, Deceased

FINAL ACCOUNT AND REPORT AND
PETITION FOR DISTRIBUTION

Comes now the Baker-Boyer National Bank, of

Walla Walla, Washington, as Executor of the estate

of the above named George T. Welch, deceased, and

presents and files herewith this its Final Account and

Report and Petition for Distribution in manner

following:

I.

That prior hereto and on the 20th day of April,

1937, it was by an Order of this Court duly appointed

Executor of the Last Will and Testament of decedent,

whereupon it duly qualified as such Executor and

on said date Letters Testamentary were duly issued

to it, and from thencehitherto it has continued to

administer upon decedent's estate and is now the

duly appointed, qualified and acting Executor

thereof.

11.

That Notice to Creditors in the matter of said

estate was duly published on the 21st day of April,

1937; that said Notice to Creditors was duly pub-
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Exhibit ^^I"— (Continued)

lished for the time and in the manner required by

law as is evidenced by the proof of publication

thereof now on file with the Clerk of this Court,

reference thereto being hereto made, as much so as

if set forth herein verbatim.

III.

That the time for serving and filing of claims

against said estate expired on the 21st day of Oc-

tober, 1937, and that within the time so limited for

serving and filing of claims against the estate of

decedent the following claims were duly served and

filed with the Clerk of Court and thereafter pre-

sented to said Executor and allowed by it and like-

wise allowed and approved by the Court, to-wit

:

Mrs. Bessie Tweedy for professional services as

nurse $ 18.00

Agnes Newhouse, for professional services as

nurse 30.00

MacMartin & Chamberlain, Inc., Undertakers 552.50

Mrs. Bessie Tweedy, for additional professional

services as nurse 42.00

Jacky & Fiedler, Casket Spray and tax 10.20

Tillie Mullen, for labor 20.00

Depping's Dairy, milk and cream 9.67

Drs. Lyman & Whitney, for professional services

during last illness 217.50

Walla Walla Farm Bureau, alfalfa seed 51.00

E. E. Reever, chopped hay 19.60

Total $ 970.47

IV.

That said estate comprisinj^: the community estate

of decedent and Cai'rio Welcli, his surviving spouse.
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Exhibit ^a"— (Continued)

has heretofore been duly mventoried and appraised

in the total personal sum of $452,607.95, as is evi-

denced by the Inventories and Appraisements thereof

now on file with the Clerk of this Court, and by

reference made a part hereof, as much so as if set

forth herein verbatim for a particular description

of said community real and personal estate.

V.

That attached hereto and marked Exhibit ^'A"

is an itemized Eeport of cash receipts and disburse-

ments on account of principal from April 21, 1937,

to January 17, 1938, and likewise is attached hereto

and marked Exhibit ''B" is an itemized Report

of cash receipts and disbursements on account of

income from April 21, 1937 to January 17, 1938,

reference to said Exhibits ^^A" and '^B" being

hereto made and to comprise a part hereof as much

so as if set forth herein verbatim.

VI.

That attached hereto and marked Exhibit ''C" is

an itemized Report of cash receipts and disburse-

ments on account of principal and income from

January 17, 1938 to March 25, 1938, and by refer-

ence made a part hereof as much so as if set forth

herein verbatim.

VII.

That attached hereto and marked Exhibit ''D"

and by reference made a part hereof as much so

as if fully set forth herein verbatim, is a Stipulation
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Exhibit ^^I"—(Continued)

bearing date the 7th day of April, 1938, made, exe-

cuted and acknowledged between the said Baker-

Boyer National Bank, of Walla Walla, Washmgton,

in its present capacity as such Executor of the

estate of decedent and likewise as residuary Trustee

of decedent's estate, for the uses and purposes set

forth in the Last Will and Testament and Codicil

thereto of decedent on the one part and by Carrie

Welch, the surviving spouse of decedent on the other

part, wherein and whereby a x^artition and division

of the community estate, real and personal, of

decedent and the said Carrie Welch have been mu-

tually agreed upon as an equitable distribution of

the residue of said community estate therein par-

ticularly described, and/or referred to, w^hich said

Stipulation also includes decedent's community un-

divided one-half interest in the real estate specifically

described on pages 12 and 13 of said Stipulation

given and devised unto his son, Fred B. Welch,

subject, however, to the life estate therein unto his

mother, the said Carrie Welch, setting forth the

real estate and personal property to be partitioned

and distributed to the said Carrie Welch and the

real estate and personal property to be distributed

to the Baker-Boyer National Bank, of Walla Walla,

Washington, in its capacity as Trustee aforesaid, and

decedent's community undivided one-half interest

in the real estate to be distributed unto the said

Fr(Hl B. Welch, subject to the life estate of the said

Carrie Welch therein.
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Exhibit 'M''— (Coiitiiuicd)

VIII.

That the total amount of real estate and personal

property stipulated to bo set off to the said Carrie

Welch, other than such personal property appraised

at nil, is ill the aggregate sum of $174,974.35; that

the total amount of real estate and personal property

stipulated to be set off to the said Baker-Boyer

National Bank, of Walla Walla, Washington, in

its capacity as Trustee aforesaid, other than such

personal property appraised at nil, is in the aggregate

sum of $189,077.40.

IX.

That on March 25th, 1938, the aggregate of the

community cash on hand belonging to the principal

or corpus of said community estate is in the sum

of $37621.54 in checking acct. and $31834.43 in the

savings acct.

X.

That the following community personal property

shown in the original Inventory and Appraisement

of said estate, to-wit:

Transamerica Corporation Capital Stock Certificates

Certificate #SF/E 71827—100 shares

71828—100 shares

71829—100 shares

71-830-100

#SF/D 76189— 10 shares

Total 410 shares

Appraised at $6,508.75

Bancamerica-Blair Corporation Capital Stock

Certificates SFF79053 8 shares,

Appraised at 91.00
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Exhibit ^^I"— (Continued)

is still on hand and undivided, but the present

market value of all of said stock is less than the

appraised valuations thereof, and in addition thereto

there has come into the possession of said community

estate during the administration thereof the follow-

ing personal property, to-wit:

Bank of America Capital Stock Certificate

#A1972 41 shares.

(Received as distribution on Transamerica

Stock).

XI.

That the follov/ing are the names of all the heirs

at law of decedent, and each of them competent

and of the age of majority, to-wit: Carrie Welch,

the surviving spouse of decedent, residing at Walla

Walla, Washington, Fred B. Welch, a son of dec-

edent, residing in Walla Walla County, Washington,

and George B. Allen, a grandson of decedent, resid-

ing at Seattle, Washington.

XII.

That the following are the names of all the legatees

and devisees named and provided for in the Last

Will and Testament of decedent, to-wit: The said

Carrie Welch, the surviving spouse, residing at Walla

Walla, Washington, the said Fred B. Welch, a son,

residing in Walla Walla County, Washington, the

said George B. Allen, a grandson, residing at Seattle,

Washington, Tena Haas, formerly Tena Zuest, re-

siding at Walla Walla, Washington, Mrs. Clara Pitt,

residine: at Oakland, California, Boai'd of Confer-
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ence Claimants, Inc. of the Pacific Northwest Annual

Conference, Methodist Episcopal Church, having its

offices in Seattle, Washington, and the Baker-Boyer

National Bank, of Walla Walla, Washington, in

trust, for the uses and purposes set forth in said

Last Will and Testament and Codicil thereto, refer-

ence in respect thereto being hereto made and to con-

stitute a part hereof, as much so as if set forth

herein verbatim.

XIII.

That the cash bequests of $500.00 each unto the

aforesaid Tena Haas, formerly Tena Zuest, and Mrs.

Clara Pitt have been fully paid and due receipts

taken therefor.

XIV.

That prior hereto the said Carrie Welch has caused

to be filed with the Clerk of this Court her Petition

praying that there be set off to her personal property

of the value of $3000.00 belonging to the community

estate of decedent and herself be awarded and set

off to her as such surviving spouse, and the hearing

on her Petition has been set for Monday, the 11th

day of April, 1938, and if the prayer of her Petition

is granted by order of Court she will be entitled to

have distributed unto her such personal property in

said sum.

XV.
That said Executor has paid the Federal Estate

Tax as computed by it in the sum of $146.50, and

likewise has paid the State Inheritance Tax as com-

puted by it in the sum of $685.51, but as yet no
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Exhibit ''I"— (Continued)

final audit of said Federal Estate Tax and said State

Inheritance Tax has been made but acknowledgments

of the payment of said respective amounts have

been received from the Federal Treasury Depart-

ment and from the Inheritance Tax and Escheat

Division of the State of Washington. That the

respective taxes when finally determined are a direct

charge only against decedent's interest in said com-

munity estate.

XVI.

That $5500.00 is a reasonable compensation to

be allov/ed said Executor for its services herein, and

that $5500.00 is a reasonable attorney's fee to be

allowed Marvin Evans for legal services rendered

by him herein, and said respective fees are a charge

against the entire community estate.

XVII.

That while the said Baker-Boyer National Bank,

of Walla Walla, Washington, in its present capacity

as such Executor and as such Trustee aforesaid,

and the said Carrie Welch have stipulated the man-

ner of the partition and distribution of that portion

of said community estate affected thereby to be dis-

tributed to them respectively, said Executor, never-

theless, recommends that before the same is par-

titioned and set off to them by Decree of Distribution,

the Court appoint at least three disinterested wit-

nesses for the purpose of viewing such property

and give their testimony at the final hearing herein,

or at any adjourned hearing hereon, pursuant to
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Section 1533 of Remington's Revised Statutes of

Washington in respect thereto.

XVIII.

That other than the final determination of the

Federal Estate Tax and the State Inheritance Tax

in the matter of the estate of decedent, said estate

has been fully administered upon and is ready to

be settled.

Wherefore, said Executor prays as follows

:

1. That a time and place be fixed by an order

of this Court for a hearing upon said Final Account

and Report, and at the time and place fixed for

said hearing, or at any adjourned hearing hereon,

said Final Account and Report be allowed, approved

and settled.

2. That there be allowed said Executor as its com-

pensation herein the sum of $5500.00, and that there

be allowed Marvin Evans as attorney fees herein

the sum of $5500.00.

3. That there be distributed unto the said Carrie

Welch an undivided one-half interest in the real

estate described on pages 12 and 13 of said Stipula-

tion and a life estate in the remaining undivided

one-half thereof, and unto said Fred B. Welch said

remaining undivided one-half thereof, subject to the

life estate of his mother, the said Carrie Welch.

4. That three disinterested witnesses be appointed

by this Court for the purpose of viewing the residue

of said community estate and give their testimony

before this Court in respect to the segregation, par-
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tition and distribution thereof to the said Carrie

Welch and to the said Baker-Boyer National Bank,

of Walla Walla, Washington, in its capacity as

Trustee aforesaid.

5. That there be distributed to the said Carrie

Welch her proportion of said community estate in

the manner set forth in said Stipulation, and that

there be distributed to the said Baker-Boyer National

Bank, of Walla Walla, Washington, in its capacity

as Trustee for each and every of the purposes set

forth in decedent's said Last Will and Testament

and Codicil thereto and said Stipulation the residue

of said community estate pursuant to the terms of

said Stipulation.

6. That said Executor continue in its capacity

as such until the final determination of the Federal

Estate Tax in the matter of said estate.

7. For such other and further order in the prem-

ises as to the Court may seem just and proper.

(Signed) MARVIN EVANS
Attorney for Estate

State of Washington

County of Walla Walla—ss.

N. A. Davis being fii'st duly sworn on oath,

deposes and says: That he is the Vice President

of the Baker-Boyer National Bank, of Walla Walla,

Washington, the Executor herein, and makes this

A^erification for and on behalf of said Executor; that

]i(^ has read the foregoing Final Account and Report
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and Petition for Distribution, knows the contents

thereof and that the facts therein stated are true as

he verily believes.

(Signed) N. A. DAVIS

Subscribed and sworn to before me this 7 day of

April, 1938.

(Signed) MARVIN EVANS
Notary Public for Washington Residing at Walla

Walla, Wash.

[Endorsed] : Piled Apr. 8, 1938.

EXHIBIT ^M"

In the Superior Court of the State of Washington

In and for Walla Walla County

No. 26994

In the Matter of the Estate of

GEORGE T. WELCH, Deceased.

STIPULATION

Whereas, the undersigned, the Baker-Boyer Na-

tional Bank, of Walla Walla, Washington, is the

duly appointed, qualified and acting Executor of

the estate of the above named George T. Welch, de-

ceased, and likewise a residuary Trustee of his es-

tate for the uses and purposes set forth in the Last

Will and Testament and Codicil thereto of de-

cedent, reference in respect thereto being hereto
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made and to constitute a part hereof, as much so

as if set forth herein verbatim; and

Whereas, all the estate left by decedent com-

prised the community estate of himself and Carrie

Welch, his surviving spouse, and upon his death

one-half of said community estate goes to her, sub-

ject to the community debts and the expenses and

charges of administration upon said community

estate; and

Whereas, all claims against said estate and the

cash bequests have been paid, including the Fed-

eral Estate Tax and State Inheritance Tax as com-

puted by said Executor, and the estate of decedent

is ready for settlement; and

Whereas, said Baker-Boyer National Bank, of

Walla Walla, Washington, in its capacity as such

Executor and Trustee, and the said Carrie Welch
as such surviving spouse of decedent, have mutually

agreed upon a mutual and equal distribution of the

residue of said community estate, and after being

fully advised of all their legal rights in respect there-

to do hereby Stipulate and Agree upon a partition

and division of said community estate between the

respective parties hereto in manner following:

COMMUNITY REAL ESTATE

1. That there be distributed unto said Carrie

Welch in her own separate right, the following de-

scribed real estate situated in the County of Walla
Walla, State of Washington, to-wit:
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Lot Twenty-three (23) of McAuliff's Addi-

tion to the City of Walla Walla, Washington,

according to the official plat thereof of record

in the office of the Auditor of said County of

Walla Walla, excepting therefrom, however,

the South five (5) feet of said Lot conveyed

to the City of Walla Walla for the purpose of

a public alley.

at the agreed valuation of $1050.00.

Also: Begining at a point in the Southerly

line of Birch Street in the City of Walla Walla,

Washington, which point is 140.65 feet Easter-

ly, measured along said Southerly line of Birch

Street from the point of its intersection with

the Easterly line of Fourth Avenue South

(formerly Fourth Street) in said City; thence

North 60° 10' East, along said Southerly line

of Birch Street, a distance of 76.60 feet to a

point which is South 60° 10' West 80.25 feet

from the Westerly line of Third Avenue South

(formerly Third Street) ; thence South 26° 33'

East, parallel to said Westerly line of Third

Avenue, a distance of 140.70 feet ; thence South

60° 10' West 69.75 feet; thence Northwesterly

in a straight line 140.50 feet, more or less, to

the point of beginning.

at the agreed valuation of $2000.00.

Also: The Southeast quarter (SE14) of

Section Twenty-five (25) in Township Twelve
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(12) North, of Range Thirty-five (35) East

of the Willamette Meridian.

Containing 160 acres, according to the offi-

cial plat of U. S. Government Survey.

Also: All of Section Thirty-six (36) in

Township Twelve (12) North, of Range Thirty-

five (35) East of the Willamette Meridian.

Containing 640 acres, according to the offi-

cial plat of U. S. Government Survey.

Also: The fractional Northwest' quarter

(NWi/i) of Section Five (5) in Township
Eleven (11) North, of Range Thirty-six (36)

East of the Willamette Meridian, containing

159.12 acres, according to the official plat of

U. S. Government Survey.

Also: The fractional North half (Ny^) of

Section Six (6) in Township Eleven (11)

North, of Range Thirty-six (36) East of the

Willamette Meridian.

Containing 307.89 acres, accordang to offi-

cial plat of U. S. Government Survey.

Excepting therefrom, however, the right of

way of the Northern Pacific Railway Company
over and across the West half of the North-
west quarter of said Section 6.

Leaving a net acreage of 302.78 acres, more
or less,

i Also: The fractional South half (Syo) of

Section Thirty-one (31) in Township Twelve
(12) North, of Range Thirty-six (36) East of
the Willamette Meridian.
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Containing 308.3e5 acres, according to the of-

ficial plat of U. S. Government Survey.

Excei)ting therefrom the right of way of the

Northern Pacific Railway Company over and

across said premises.

Leaving a net acreage of 293.78 acres, more

or less,

at tlie total agreed valuation of $89,440.00.

Also: The West half (WVs) of Section

Twenty-eight (28) in Township Twelve (12)

North, of Range Thirty-six (36) East of the

Willamette Meridian.

Containing 320 acres, according to the offi-

cial plat of U. S. Government Survey.

The East half (Ei^) of Section Twenty-nine

(29) in Township Twelve (12) North, of

Range Thirty-six (36) East of the Willamette

Meridian.

Containing 320 acres, according to the offi-

cial plat of U. S. Government Survey.

Excepting therefrom, however, the follow-

ing described tract, to-wit:

Beginning at a point which is 30 feet East

and 33 feet South of the Northwest corner of

the Southeast quarter of said Section 29, and

running thence South 12% rods; thence East

121/2 rods; thence North 121/2 rods, and thence

West 121/2 rods to the point of beginning. Con-

taining 1 acre, more or less.

Also excepting the right of way of the North-



120 Thor W. Henricksen vs.

Exhibit ^M"— (Continued)

ern Pacific Railway Company over and across

the West half of Northeast quarter of said

Section 29,

at the total agreed valuation of $35,145.00.

Also: Beginning at a point on the westerly

line of Catherine Street in the City of Walla

Walla, Washington, which point is 180.00 feet

Southerly, measured along said Westerly line

of Catherine Street, from the point of inter-

section of same with the Southerly line of

Birch Street in said Cit}^; thence South 29° 50'

East along said westerly line of Catherine

Street, a distance of 60.00 feet; thence South

60° 10' West 123 feet and 8 inches; thence

North 29° 50' West 60.00 feet; thence North

60° 10' East 123 feet and 8 inches to the point

of beginning.

Being the Southerly 60 feet of Lot One (1)

in Block Twenty-eight (28) of Roberts' Addi-

tion to the City of Walla Walla, according to

the official plat thereof,

at the agreed valuation of $5,500.00.

Also the following described real estate situated

in the County of King, State of Washington, to-

wit:

Lot Tliree (3) in Block Two (2) Higlilands

Addition to tlie City of Seattle, according to

the official plat and survey thereof now on file

and of record in the office of the County Audi-

tor of said King County, Washington,
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at the agreed vahiation of $2500.00.

Grand total agreed vahiation of real estate

$135,635.00.

2. That there be distributed unto the Baker-

Boyer National Bank, of Walla Walla, Washing-

ton, in its capacity as Trustee aforesaid of the es-

tate of decedent in its own separate right, the fol-

lowing described real estate, situated in the County

of Walla Walla, State of Washington, to-wit

:

The Northwest Quarter of the Northeast

Quarter, the North Half of the Northwest

Quarter and the Southwest Quarter of the

Northwest Quarter of Section Two (2), the

North Half of Section Three (3), the East

Half and the Northwest Quarter of Section

Nine (9), the North Half of Section Ten (10),

and Section Eleven (11), all in ToAvnship

Eleven (11), North of Range Thirty-five (35)

East of Willamette Meridian, containing

1925.04 acres, more or less.

And in addition thereto the Northeast Quar-

ter of Section Sixteen (16) in the aforesaid

TowTiship and Range held under lease from

the State of Washington and known as the

State School Land,

at the agreed valuation of $76,652.00.

Also: The South half of the Southwest

quarter (SysSWi^) of Section One (1) in

Township Six (6) North, of Range Thirty-five

(35) East of the Willamette Meridian.
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Excepting therefrom the right of way of

State Road No. 3 (Inland Empire Highway)

along the North side of said premises and

County Road.

Containing 77.60 acres, more or less.

Also, The Southw^est quarter of the Southeast

quarter of Section One (1) in Township Six

(6) Nortli, of Range Thirty-five (35) East of

the Willamette Meridian.

Excepting therefrom the right of way of

State Road No. 3 (Inland Empire Highw^ay)

along the North side of said premises.

Containing 39.40 acres, more or less.

Also: The Southeast quarter of the South-

east quarter (SEi/^SEi/i) of Section Two (2)

in Township Six (6) North, of Range Thirty-

five (35) East of the Willamette Meridian.

Excepting therefrom the right of way of

State Road No. 3 (Inland Empire Highway)
along the North side of said }n'emises.

Containing 39.10 acres, more or less.

Also
: The West half of the Northwest quar-

ter (S'l/oNWi^) of Section TwiAve (12) in

Township Six (6) North, of Range Thirty-five

(35) East of the Willamette Meridian. Ex-
cepting County road along West side.

Containing 78.20 acres, more or less,

at the total agreed valuation of $16,958.16.

Grand total agreed valuation of real estate

e$93,610.16.
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COMMUNITY PERSONAL ESTATE

3. That thove be distributed unto the said Car-

rie Weh'li tlie f()lh)wini;- described personal property,

to-wit

:

Balance against one-third share in 000 acres

1937 wheat crop valued at $ 1,186.50

Walla Walla Canning Company first mortgage

Leasehold 6% Bonds of 5/1/46, Numbered 3,

4 and 5 at $1000.00 each, valued at 3,000.00

Northwest Toll Bridge Co. 5% Debenture of

1/1/46 ($600.00 P. V.) Bond #DC337, val-

ued at 180.00

Household goods and personal effects, valued at 757.10

Automobile, valued at 1,000.00

Overdraft on 1937 income 559.80

Stocks

:

Walla Walla Canning Company Capital

Stock (non par)

Certificate # 75—2 shares

:^186—2 shares

#304—1 share

Total valuation 375.00

Walla Walla Canning Company Preferred

Stock (100 par) 5 shares of Certificate

#151, valued at 500.00

Milton Box Company Capital Stock (100

par) 121/2 shares in Certificate #138, val-

ued at 1,250.00

Walla Walla Farmers Agency Capital Stock

(100 par) Certificate #70—20 shares

#98— 4 shares

valued at 960.00
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Walla Walla Farmers Exchange Capital

Stock ($10.00 par)

Certificate #150—15 shares

#285—23 shares

#286—57 shares

#287—20 shares

#293—46 shares

#294—57 shares

Total 218 shares

Valued at 218.00

Gas Ice Corporation common stock

(non par)

Certificate # 51—250 shares

75 shares in

Certificate #171, total 325 shares,

Valued at 325.00

Klickitat Mineral Springs, Inc. Capital Stock

(non par)

Certificate #24—250 shares,

Valued at $ 125.00

Tum-a-Lum Lumber Company 4% Preferred

Stock (100 par)

50 shares in Certificate #18
Valued at 4,000.00

Consolidated Securities Company Common
Stock (non par) 2V^ shares in Certificate #116

Valued at 62.50

Walla Walla Grain (J rowers 71/2 shares

P.V. $30.00 per share.

Valued at 7.50

Consolidated Securities Company
Participation Certificates

40% remainiuiij unpaid on Certificate

Face $1236.07, 40% remaining unpaid on

Certificate Face $12,891.40,

Total valuation 2,542.95

Mortgage Loans:

Friederich and Mamie Schmidt,

Face originally $2500.00,

dated 7/15/25 due 7/15/35, interest 6%
Valued at 600.00
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Oliver T. Cornwell, et al.

Face $10,500.00

Dated 12/1/33 due 12/1/38, interest 6% annually,

Valued at 10,500.00

Jacky & Fiedler, Inc.

Face $5500.00

Dated 6/12/35 due 6/12/40, interest 7%
semi-annually.

Valued at 5,500.00

Notes:

Milton Box Company
One note $4000.00 dated 5/9/34 due 11/9/34,

Int. 8%
Valued at 4,000.00

C. H. & C. B. Harris note.

Face 1500.00, dated 5/1/33 due 5/1/42

interest 5%
Valued at 1,500.00

Elizabeth Bellingham

Face $1000.00, dated 2/14/20 due 2/14/21

Int. 6%, on which substantial amounts of

principal and interest have been paid,

Valued at 190.00

Additional Stock:

Northwest Toll Bridge Co. Capital Stock

(non par) 10 shares in Certificate No. 238.

Wauna Toll Bridge Co. Preferred Stock

(100 par) 53 shares in Certificate No. 68.

Wauna Toll Bridge Co. Common Stock

(non par)

Certificate No. 103—50 shares

No 356— 3 shares

23 shares in

Certificate No. 351

Total 76 shares

Grand total agreed valuation of personal

property $ 39,339.35

4. That there be distributed unto the Baker-

Boyer National Bank, of Walla Walla, Washing-
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ton, in its capacity as Trustee aforesaid of the es-

tate of decedent in its own separate right, the fol-

lowing described personal property, to-wit:

Agreement in writing of date March 18, 1938,

between the Baker-Boyer National Bank, of Walla
Walla, Washington, in its capacity as Executor of

the estate of George T. Welch, deceased, during

the administration upon decedent's estate in court

and subsequent thereto as Trustee of decedent's

estate, and Carrie Welch, the surviving spouse of

the said George T. Welch, deceased, to sell and con-

vey to Guy Nelson and Hazel L. Nelson, his wife,

the following described lands and premises, situ-

ated in the City and County of Walla Walla, State

of AVashington, to-wit:

Beginning at a point in the Southerly line of

Birch Street in the City of Walla Walla, Wash-
ington, which point is 140.65 feet Easterly, measur-

ed along said Southerly line of Birch Street from
the point of its intersection with the Easterly line

of Fourth Avenue South (formerly Fourth Street)

in said City ; thence South 60° 10' West, along said

Southerly line of Birch Street, a distance of 82.65

feet to a point in a line drawn parallel to and dis-

tant 58.00 feet Easterly, measured at right angles,

from said Easterly line of Fourth Avenue Soutli

;

thence South 29° 50' East, along said parallel line,

a distance of 140.47 feet ; thence North 60° 10' East
69.57 feet; thence South 26° 33' East 20.00 feot;

thence North 60° 10' East 12.00 feet; thence North
26° 33' West 20.00 feet; thence Northwesterly in
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a straight line 140.50 feet, more or less, to the point

of beginning;

Together with all the personal property therein

contained, consisting chiefly of all carpets fitted

and attached to floors and stairways, and one gas

range in the residence upon the premises above de-

scribed, on which there is remaining unpaid on the

agreed purchase price therefor the sum of $3200.00,

subject to the terms and conditions in said Agree-

ment set forth, at the agreed valuation of $3200.00.

Bonds

:

Federal Farm Mortgage Corporation 3% of

44/49 Registered $1300 P. V. Bond #4918J 1

at $1000. #6806F, #6807H, #6808J 3 at $100.

at the agreed valuation of $ 1,316.25

Walla Walla Funding Water Extension 41/2%

of 7/1/54 $10,000 P. V. Bonds #371 to #380,

inclusive, 10 at $1000,

at the agreed valuation of 10,400.00

Gardena Farms District #13 AValla Walla Co.,

6% P. V. 5500

Series M. Bond #53 due 7/1/44 1 at $500.

Series N Bond # 56, 57, 59, 60, 61, 62, 63,

64, due 7/1/45 8 at $500,

Series Bond 65, 70 due 7/1/46 2 at $500.

at the agreed valuation of 5,500.00

Walla Walla Canning Company First Mort-

gage Leasehold 6% of 5/1/46 $2000.00 P. V.

Bonds 6 and 7 at $1000.00.

at the agreed valuation of 2,000.00

Northwest Toll Bridge Company 5% Debenture

of 1/1/46 $600. P. V. Bond #DC338 at $600.,

at the agreed valuation of 180.00
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Participation Certificate

:

National Bondholders Corporation Participa-

tion Certificate Mortgage, Guarantee, Series

A-1 No. MGA 1 #700 to 709, 10 at $1000.

Face Value $10,000. Paid on principal 41%
at the agreed valuation of $ 2,500.00

National Bondholders Corporation Participa-

tion Certificate,

Central Funding Series B
CFB 531, 2442, 2443, 3 at $1000. Face $3000.

Paid on principal 45%,
at the agreed valuation of 780.00

National Bondholders Corporation Participa-

tion Certificate

Central Funding Series C
CFC 1855 to 1862, inclusive, 8 at $1000.

Face $8000.

Paid on Principal 45%,
at the agreed valuation of 2,080.00

National Bondholders Corporation Participa-

tion Certificate Central Funding Series D
CFD 1960, 1961 2 at $1000. Face $2000.

Paid on Principal 45%,
at the agreed valuation of 520.00

National Bondholders Corporation Participa-

tion Certificate Mortgage Bond Series E
MBE 58 1 at $500. Face,

MBE 522 to 524, inclusive,

MBE 582, 730, 731, 969,

MBE 1063, 1419, 1435, 1436 11 at $1000.

Face $11,500.

Paid on Principal 46%,
at the agreed valuation of 2,530.00

National Bondholders Corporation Participa-

tion Certificate,

Southern Securities Series A
SSNU4 1 at $500. Face $500.

Paid on Principal 55%,
at the agreed valuation of 85.00
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National Bondholders Corporation Participa-

tion Certificate

Investors Mortgage Series D
IMl) 51, 52, 2 at $1000 Face $2000.

Paid on Principal 41%
at the agreed valuation of $ 340.00

National Bondholders Corporation Participa-

tion Certificate,

Union Mortgage Series G
UMG 419, 420, 421 3 at $1000 Face—$3000.

Paid on Principal 64%,

at the agreed valuation of 270.00

National Bondholders Corporation Participa-

tion Certificate, Central Funding Series A
CFA104,241, 2 at $500. Face CFA 1569 1 at

$1000.—$2000.

Paid on principal 45%,

at the agreed valuation of 520.00

Walla Walla Canning Company Capital Stock

(non par) Certificate #435—5 shares

at the agreed valuation of 375.00

Walla Walla Canning Company Preferred

Stock (100 par) 5 shares in Certificate #151

at the agreed valuation of 500.00

Milton Box Company Capital Stock (100 par)

12% shares in Certificate #138,

at the agreed valuation of 1,250.00

Walla Walla Farmers Exchange Capital Stock

($10.00 par)

Certificate # 18—100 shares

#281—125 shares

Total 225 shares

at the agreed valuation of 225.00
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Walla Walla Farmers Agency Capital Stock

($100.00 par)

Certificate #115— 2 shares

#116— 2 shares

#129— 4 shares

#139—16 shares

Total 24 shares

at the agreed valuation of $ 960.00

Northwest Toll Bridge Co. Capital Stock

(non par) 10 shares in Certificate No. 238.

Wauna Toll Bridge Co. Preferred Stock

(100 par) 53 shares in Certificate No. 68.

Wauna Toll Bridge Co. Common Stock

(non par) 77 shares in Certificate No. 351.

Gas Ice Corporation Common Stock (non par)

325 shares in Certificate #171,
at the agreed valuation of $ 325.00

Klickitat Mineral Springs Inc. Capital Stock

(non par) Certificate #56 250 shares,

at the agreed valuation of $ 125.00

Tum-a-Lum Lumber Company 4% Preferred

Stock (100 par) 50 shares in Certificate #18,
at the agreed valuation of $ 4,000.00

Consolidated Securities Company Common
Stock (non par) 21/2 shares in Certificate #116
at the agreed valuation of $ 62.50

Walla Walla Grain Growers

71/2 shares, P. V. $30.00,

at the agreed valuation of $ 7.50

Consolidated Securities Company Participa-

tion Certificate, 40% remaining unpaid on Cer-

tificate Face $1236.07, 40% remaining unpaid
on Certificate Face $12,891.40,

at the agreed valuation of $ 2,542.95
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Mortgage Loans:

Marvin Evans

Face $16,000.00, Interest 5%
Paid on principal $6000.00,

Dated 11/2/32 due 12/15/38

at the agreed valuation of $ 10,000.00

Cleve and Lucy B. Prather,

Face $750.00, Interest 6%
Dated 10/1/30 due 10/1/32

at the agreed valuation of 774.38

Notes :

Henry H. and Flora Moore Bennett,

Face $1000.00, Interest 7%
Paid on principal $2.50

Dated 10/9/37 due 10/9/38

at the agreed valuation of 997,50

J. T. Crawford,

Face $10,000.00, Interest 6%
Dated 11/14/32 due 11/14/37

at the agreed valuation of 10,000.00

Milton Box Company,

One note for $4000.00

Dated 5/9/34 due 11/9/34 Interest 8%
at the agreed valuation of - 4,000.00

C. H. and C. B. Harris,

Face $2250.00, Interest 5%
Dated 5/1/33 due 5/1/41

at the agreed valuation of 2,250.00

W. W. Harvey

Face $12,000.00, Interest 5%
Dated 6/24/37 taken in lieu of lost or mis-

placed promissory note

at the agreed valuation of 2,222.16

Miscellaneous

:

One-third interest in cattle on ranch rented

to E. E. Reever,

at the agreed valuation of 125.00
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One-third-interest in hog on ranch rented to

E. E. Reever,

at the agreed valuation of 4.00

Naimy-Winget first Mtge. Bond, at the agreed

valuation of 2,500.00

Glen A. Smith, R. E. Mtge. Loan, at the agreed

valuation of 20,000.00

Grand Total agreed valuation of Personal Prop-

erty $ 95,467.24

State Line Telephone Co. Capital Stock

(100 par) Certificate #721/4 share

5. Cash on hand at time of distribution belong-

ing to the corpus of this estate to be divided equally

after reserving sufficient therefrom for administra-

tion expenses and equalizing the total value of the

property as shown by the agreed division pursuant

to the terms of this Stipulation, with the under-

standing, however, that there shall be charged

separately against the George T. Welch estate any

sums paid or to be paid on account of State Inher-

itance or Federal Estate Taxes thereon.

6. The following described lands in Walla Walla

County, State of Washington, to-wit:

Beginning at a point on the East line of Section

33, in Township 7 North, of Range 34 East of the

Willamette Meridian, which is 10 chains Nortli of

the quarter corner on the East side of said Section

33; thence North on the East line of said Section

33 and the East line of Section 28, said Township

and Range, to a point in the East line of said Sec-

tion 28, which is 50 feet South of the center line
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of the main track of the Walla Walla and Colum-

bia River Railroad (Oregon Railroad and Naviga-

tion Company) measured on a line drawn at right

angles to said center line; thence Westerly on a

line drawn parallel to and distant 50 feet Southerly

from said center line of said Railroad, to a point

in the North and South center line of said Section

28, thence South and on said center line of said

Section 28 and the center line of Section 33 afore-

said, to a point in said center line of Section 33,

which is 10 chains North of the center point of said

Section 33, thence East 39.32 chains to the point of

beginning.

Also : Beginning at a point in the North line of

the Louis Dauney Donation Claim, which is 60 feet

West of the point of intersection of said North line

with the North and South center line of Section 28,

Tp. 7 N. R. 34, E.W.M.; thence West 4.50 chains;

thence South 14.95 chains; thence North 72° 20'

West 6.84 chains; thence South 7.42 chains to the

Walla Walla River; thence following the meander-

ings of said River in a general Easterly direction,

and along its North bank as follows:— N. 56° 29'

E. 2.07 chains; N. 83° 24' E. 2.49 chains; thence S.

36° 54' E. 1.50 chains; thence S. 10° 06' E. 4.32

chains; thence S. 76° 12' E. 1.19 chains; thence N.

20° 23' E. 7.40 chains; thence N. 75° 13' E. to a

point on the North bank of said River which is 60

feet West of said North and South center line of

Section 28, measured on a line at right angles there-



134 Til or W. Henricksen vs.

Exhibit 'ST"— (Continued)

to; thence North 18.35 chains to the point of be-

ginning.

Together with all easements, rights of way, wa-

ter and water rights thereunto belonging or appur-

tenant to the lands and premises above described.

Said Louis Dauney Donation Claim being Claim

No. 38, according to the Official Plat thereof in the

office of the Surveyor General of the United States

and being parts of Sections 28, 29, 32 and 33 in

Tow^nship seven (7) North, of Range thirty-four

(34) East of the Willamette Meridian.

Excepting therefrom the right of w^ay of the Ore-

gon-Washington Railroad and Navigation Com-

pany, formerly Walla Walla and Columbia River

Railroad Company, shall be distributed unto said

Carrie Welch an undivided one-half thereof and a

life estate in the remaining undivided one-half

thereof and unto Fred B. Welch, son of said de-

ceased, said remaining imdivided one-half thereof,

subject to the life estate of his mother, the said Cai*-

rie Welch.

7. Any property of the corpus of this estate,

real or personal, for the distribution of whicli no

provision has been made hereinbefore, shall be dis-

tributed in equal shares to the undersigned, Carie

Welch and the Baker-Boyer National Bank, of

Walla Walla, Washington, as Trustee aforesaid.

8. All the rents, issues and profits of and from

all of the property of this estate accruing since the

death of said George T. Welch and u]) to the time

of entry of Decree of Distribution, less pa3rments
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thereof heretofore made to said Carrie Welch, and •

also less general property taxes and other expenses

properly payable and paid out of said income, shall

be distributed to said Carrie Welch.

9. All of the rents, issues and profits of and

from all cash and other property, real and per-

sonal, distributed pursuant to this Stipulation to

said Baker-Boyer National Bank, as Trustee afore-

said, after deducting therefrom all charges and ex-

penses properly payable therefrom, shall be by said

Trustee paid over to said Carrie Welch during the

remainder of her natural life, said payments to be

made semi-annually or at shorter intervals v^hen

convenient and reasonable. It is understood that

the compensation to be paid said Bank as such

Trustee for its services herein shall be one-half of

one per cent per annum of the value of said trust

estate for all services incidental to the collection

and distribution of such rents, issues and profits

during the remainder of her natural life.

In Witness Whereof the said Baker-Boyer Na-

tional Bank, of Walla Walla, Washington, as such

Executor aforesaid and as such Trustee, as herein-

before provided, by resolution of its Board of Di-

rectors, hath caused these presents to be subscribed

by N. A. Davis, its Vice President, and by W. G.

Shuham, its Cashier, and its corporate name and

seal to be hereunto affixed in quadruplicate, and

the said Carrie Welch has likewise hereunto set
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her hand and seal in quadruplicate this 7 day of

April, 1938.

[Seal] BAKER-BOYER NATIONAL
BANK OF WALLA WALLA,
WASHINGTON

By N. A. DAVIS
[Seal] Its Vice President

Attest: W. G. SHUHAM
Its Cashier

As Executor of the Estate of

George T. Welch, Deceased,

and as such Trustee afore-

[Seal] said.

CARRIE WELCH

State of Washington

County of Walla AValla—ss.

On this 7 day of April, 1938, before the under-

signed, a Notary Public in and for said County and

State, personally appeared N. A. Davis and W. G.

Shuham, to me known to be the Vice President and

Cashier, respectively, of the Baker-Boyer National

Bank, of Walla Walla, Washington, the corporation

tliat executed the within and foregoing Stipulation

as Executor of the estate of thc^ above named George

T. Welch, deceased, and as Trustee aforesaid, and

they each acknowledged to me that they subscribed

the within and foregoing Sti])ulation as sucli Vice

President and Cashier, respectively, for and on

})ehalf of said cor])oration, f(u- the uses and pur-

poses therein mentioned, and on oath stated that
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they were authorized to execute said Stipulation

for and on behalf of said corporation, and that the

seal affixed is the corporate seal of said corpora-

tion.

In Witness Whereof, I have hereunto set my

hand and affixed my official seal the day and year

first in this certificate above written.

MARVIN EVANS
Notary Public in and for the

State of Washington, Re-

siding at Walla Walla,

Washington.

State of Washington

County of Walla Walla—ss.

On this day personally appeared before me Car-

rie Welch, to me known to be the individn^l ^^-

scribed in and who executed the within and fore-

going Stipulation, and acknowledged that she

signed the same as her free and voluntary act and

deed, for the uses and purposes therein mentioned.

Given under my hand and official seal this 7th

day of April, 1938.

JOHN F. WATSON
Notary Public in and for the

State of Washington, Re-

siding at Walla Walla,

Washington.
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In the Superior Court of the State of Washington,

In and for Walla Walla County

No. 26994

In the Matter of the Estate of

GEORGE T. WELCH, Deceased

FINAL DECREE

Now on this 9th day of May, 1938, at the hour of

two o'clock in the afternoon, coming on regularly

for hearing in open court upon the Final Account

and Report and Petition for Distribution now on

file herein of the Baker-Boyer National Bank, of

AValla Walla, Washington, as Executor of the es-

tate of the above named George T. Welch, deceased,

said Executor appearing by N. A. Davis, its Vice

President, and by Marvin Evans, as its attorney

herein, and Carrie Welch, the surviving spouse of

decedent, appearing by John F. Watson, her at-

torney of record herein, and it appearing to the

Court on due and sufficient proof and the Court

does herein find that due and legal notice of the

hearing upon said Final Account and Report and

Petition for Distribution has heretofore been given

by posting and by publication and as by law re-

quired and in full compliance with the Order of

this Court heretofore made and entered herein on

the 8th day of April, 1938, as is evidenced by the

proof of posting and of publication of said notice

now on file with the Clerk of this Court, and by



Baker-Boyer National Bank 139

Exhibit ^^v''— (Continued.)

reference made a part hereof as much so as if set

forth herein verbatim; that Notice to Creditors in

the matter of said estate has heretofore been duly

published for the time and in the manner required

by law as is evidenced by the proof of publication

of said Notice to Creditors now on file with the

Clerk of this Court, and by reference made a part

hereof as much so as if set forth herein verbatim;

that the first publication of said Notice to Credi-

tors was on the 21st day of April, 1937, and more

than six months have elapsed since the first publi-

cation thereof.

That the time for serving and filing of claims

against said estate has fully expired; that within

the time so limited for the serving and filing of

claims against the estate of decedent the following

claims w^ere duly served and filed with the Clerk

of Court and thereafter presented to said Execu-

tor and allowed by it, and likewise allowed and ap-

proved by the Court, to-wit:

Mrs. Bessie Tweedy for professional services as

nurse $ 18.00

Agnes Newhouse, for professional services as

nurse 30.00

MacMartin & Chamberlain, Inc., Undertakers 552.50

Mrs. Bessie Tweedy, for additional professional

services as nurse 42.00

Jacky & Fiedler, Casket Spray and tax 10.20

Tillie Mullen, for labor 20.00

Depping's Dairy, milk and cream 9.67

Drs. Lyman & Whitney, for professional serv-

ices during last illness 217.50

Walla Walla Farm Bureau, alfalfa seed 51.00

E. E. Reever, chopped hay 19.60

Total $ 970.47
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and that each of said claims have been fully paid

and discharged.

That all the obligations owing by decedent at the

time of his death, including the expenses of his last

sickness and burial, have been fully paid.

That the estate of decedent, comprising the com-

munity estate of himself and his said surviving

spouse, Carrie Welch, has been duly inventoried

and appraised as is evidenced by the Inventory and

Appraisement thereof now on file with the Clerk

of this court, reference to said Inventory and Ap-

praisement for a particular description of the real

estate and personal property comprising said com-

munity estate being hereto referred to and to con-

stitute a part hereof as much so as if set forth here-

in verbatim.

That said Final Account and Report is in all re-

spects true and correct and the same should be al-

lowed, approved and settled.

That subsequent to the filing of said Final Ac-

count and Report said Executor has necessarily ex-

pended the following sums which are a direct charge

against said community estate, to-wit:

April 1, 1938, To Carrie Welch, monthly al-

lowance $ 300.00

Apr. 11, 1938, Amount allowed Carrie Welch as

surviving spouse of decedent.. 3,000.00

Apr. 25, 1938, Publication of Notice of Final

Hearing 6.42

May 2, 1938, To Carrie Welch, monthly allow-

ance 300.00

May 3, 1938, Final Clerk ^s fee 5.00

Total $3,611.42
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That said Carrie Welch should be charged with

that portion of said May, 1938 monthly allowance

accruing subsequent to May 9 thereof.

That any collections made or expenses incurred

on properties to be distributed subsequent to the

date of the filing of the Final Account and Report

herein shall be credited or charged to the party to

whom such property is to be distributed pursuant

to the terms of the hereinafter referred to Stipula-

tion.

That attached to said Final Account and Report

and Petition for Distribution and marked Exhibit

^'D'' and made a part of said Final Accomit and

Report, as much so as if fully set forth therein

verbatim, is a Stipulation bearing date the 7th day

of April, 1938, made, executed and acknowledged

between the said Baker-Boyer National Bank, of

Walla Walla, Washington, in its capacity as suA

Executor of the estate of decedent, and likewise as

residuary Trustee of decedent's estate for the uses

and purposes set forth in the Last Will and Testa-

ment and Codicil of decedent, and by Carrie Welch,

the surviving spouse of decedent, in which said

Stipulation the said Bank, as such Executor and

Trustee, was represented by Marvin Evans as its

attorney therein, and said Carrie Welch was repre-

sented by John F. Watson, as her attorney therein,

wherein and w^hereby a partition and division of the

community estate of decedent and the said Carrie

Welch, real and personal, therein particularly de-
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scribed and/or referred to, and hereinafter in this

Decree particularly described, have been mutually

agreed upon as an equitable and just distribution

thereof.

That Martin Stearns, Bert Witt and Fred Lasa-

ter, appointed by Order of this Court to view the

property to be partitioned and distributed herein,

have viewed same, and now testifying in open court

recommend that there be partitioned and distributed

to the said Baker-Boyer National Bank, of Walla

Walla, Washington, in its capacity as Trustee

herein, the real estate and personal property de-

scribed and referred to in said Stipulation and here-

inafter particularly described,, to be so partitioned

and distributed to it, in its just, jtist, fair and

equitable division of said community property, and

that there be partitioned and distributed to the said

Carrie Welch the real estate and personal property

described and referred to in said Stipulation and

hereinafter particularly described, to be so parti-

tioned and distributed to her, is her just, fair and

equitable division thereof, and that the terms and

provisions of said Stipulation are just and equit-

able.

And it furthei* appearing to tlie Court and the

Court does herein find that the real estate and per-

sonal property described and referred to in said

Stipulation therein mutually agreed upon as afore-

said to be partitioned and distributed to the said

Baker-Boyer National Bank, of Walla Walla,

Washington, as such Trustee, and to the said Carrie



Baher-Boyer National Bank 143

Exliibit ^^v"— (Continued.)

Welch, is a just, fair and equitable division thereof

to be partitioned and distributed to them respec-

tively, and the Court does hereby fix and adopt the

values of the several pieces and parcels of property

as set forth and agreed upon in said Stipulation as

being, in the light of the evidence, the fair and rea-

sonable value thereof.

That the following are the names of all the heirs

at law, each of them competent and of the age of

majority, to-wit : Carrie Wekh, the surviving spouse

of decedent, residing at Walla Walla, Washington,

Fred B. Welch, a son of decedent, now residing at

College Place, Washington, and George B. Allen,

a grandson of decedent, residing at Seattle, Wash-

ington.

That the following are the names of all the lega-

tees and devisees named and provided for in the

Last Will and Testament of decedent and Codicil

thereto, to-wit: The said Carrie Welch, the said

Fred B. Welch, the said George B. Allen, and in

addition thereto Tena Haas, formerly Tena Zuest,

residing at Walla Walla, Washington, Mrs. Clara

Pitt, residing at Oakland, California, Board of Con-

ference Claimants, Inc. of the Pacific Northwest

Annual Conference, Methodist Episcopal Church,

having its offices in Seattle, Washington, and the

Baker-Boyer National Bank, of Walla Walla,

Washington, in trust for the uses and purposes set

forth in said Last Will and Testament and Codicil,

thereto and hereinafter specifically set forth.

That the cash bequests of $500.00 each to the said
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Tena Haas, formerly Tena Zuest, and to Mrs. Clara

Pitt have been fully paid.

That $5500.00 is a reasonable compensation to be

allowed said Executor for its services herein; that

$5500.00 is a reasonable attorney's fee to be allowed

Marvin Evans for legal services rendered by him

herein.

That other than the final determination of the

Federal Estate Tax and the State Inheritance Tax

herein said estate has been fully administered upon

and is ready to be closed.

And the Court being fully advised in the premises

and now on motion of Marvin Evan^, as attorney

for said Executor,, and no objections having been

made or filed herein;

It Is Therefore Considered, Ordered, Adjudged

and De-creed as follows:

1. That said Pinal Account and Report and said

Supplemental Account be and the same hereby are

in all respects allowed, approved and settled.

2. That there be and there hereby is allowed the

Baker-Boyer National Bank, of Walla AValla,

Washington, for its compensation as such Executor

herein the sum of $5500.00, and that there be and

there hereby is allowed Marvin Evans for legal

services rendered by him herein the sum of

$5500.00

3. That pursuant to the provisions of the afore-

said referred to Stipulation bearing date the 7th

day of April, 1938, there be and there hereby is

distributed unto the said Carrie Welch in her own
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separate right the following described real estate

situated in the County of Walla Walla, State of

Washington, to-wit:

Lot Twenty-three (23) of McAuliff's Addition to

the City of Walla Walla, Washington, according to

the official plat thereof of record in the office of the

Auditor of said County of Walla Walla, excepting

therefrom, however, the South five (5) feet of said

Lot conveyed to the City of Walla Walla for the

purpose of a public alley,

at the agreed valuation of $ 1,050.00

Also: Beginning at a point in the Southerly line

of Birch Street in the City of Walla Walla, Wash-

ington, which point is 140.65 feet Easterly, meas-

ured along said Southerly line of Birch Street from

the point of its intersection with the Easterly line of

Fourth Avenue South (formerly Fourth Street) in

said City; thence North 60° 10' East, along said

Southerly line of Birch Street, a distance of 76.60

feet to a point which is South 60° 10' West 80.25

feet from the Westerly line of Third Avenue South

(formerly Third Street) ; thence South 26° 33' East,

parallel to said Westerly line of Third Avenue, a

distance of 140.70 feet; thence South 60° 10' West

69.75 feet; thence Northwesterly in a straight line

140.50 feet, more or less, to the point of beginning,

at the agreed valuation of $ 2,000.00

Also: The Southeast quarter (SE14) of Section

Twenty-five (25) in Township Twelve (12) North,

of Range Thirty-five (35) East of the Willamette

Meridian.

Containing 160 acres, according to the official plat

of U. S. Government Survey.

Also: All of Section Thirty-six (36) in Township

Twelve (12) North, of Range Thirty-five (35) East

of the Willamette Meridian.

Containing 640 acres, according to the official plat

of U. S. Government Survey. ;
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Also: The fractional Northwest quarter (NW14)

of Section Five (5) in Township Eleven (11) North,

of Range Thirty-six (36) East of the Willamette Me-

ridian, containing 159.12 acres, according to the

official plat of U. S. Government Survey.

Also: The fractional North half (NI/2) of Section

Six (6) in Township Eleven (11) North, of Range

Thirty-six (36) East of the Willamette :i\leridian.

Containing 307.89 acres, according to official plat

of U. S. Government Survey.

Excepting therefrom, however, the right of way

of the Northern Pacific Railroad Company over and

across the West half of the Northwest quarter of

said Section 6.

Leaving a net acreage of 302.78 acres, more or

less.

Also: The fractional South half (81/2) of Sec-

tion Thirty-one (31) in Township Twelve (12)

North, of Range Thirty-six (36) East of the Wil-

lamette Meridian.

Containing 308.35 acres, according to the official

plat of U. S. Government Survey.

Excepting therefrom the right of way of the

Northern Pacific Railway Company over and across

said premises.

Leaving a net acreage of 293.78 acres, more or

less, at the total agreed valuation of $ 89,440.00

Also: The West half (Wi/o) of Section Twenty-

eight (28) in Township Twelve (12) North, of Range

Thirty-six (36) East of the Willamette Meridian.

Containing 320 acres, according to the official plat

of U. S. Government Survey.

The East half (Ei^) of Section Twenty-nine (29)

in Township Twelve (12) North, of Range Thirty-

six (36) East of the Willamette IMeridian.

Containing 320 acres, according to the official

plat of U. S. Government Survey.

The F.ast luill' (EV1>) ol" Section Tw<'nty-nine (29)

in Township Twc^lve (12) North, of Range Thiily-

six (36) lOast ol" the Willamette Meridian.

(containing 320 acres, according to the official

plat of U. S. Government Survey.

F.xponlinir therefrom, however, the followiner de-
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Beginnini:: at a point which is 30 feet East and

33 I'eet South of the Nortliwest corner of the South-

east quarter of said Section 29, and runninj2j thence

South 121/2 rods; thence East 121/2 rods; thence

North 121/2 rods, and thence West I21/2 rods to the

point of beginning, containing 1 acre, more or less.

Also excepting the right of way of the Northern

Pacific Railway Company over and across the West

half of Northeast quarter of said Section 29,

at the total agreed valuation of $ 35,145.00

Also: Beginning at a point on the westerly line

of Catherine Street in the City of Walla Walla,

Washington, which point is 180.00 feet Southerly,

measured along said Westerly line of Catherine

Street, from the point of intersection of same with

the Southerly line of Birch Street in said City;

thence South 29° 50' East along said westerly line

of Catherine Street, a distance of 60.00 feet ; thence

South 60° 10' West 123 feet and 8 inches; thence

North 29° 50' West 60.00 feet; thence North 60° 10'

East 123 feet and 8 inches to the point of beginning.

Being the Southerly 60 feet of Lot One (1) in

Block Twenty-eight (28) of Roberts' Addition to the

City of Walla Walla, according to the official plat

thereof,

at the agreed valuation of $ 5,500.00

Also the following described real estate

situated in the County of King, State of

Washington, to-wit:

Lot Three (3) in Block Two (2) Highlands Ad-

dition to the City of Seattle, according to the official

plat and survey thereof now on file and of record

in the office of the County Auditor of said King

County, Washington, at the agreed valuation of $ 2,500.00

making a grand total of the agreed valuation of real

estate herein distributed unto her in the sum of $135,635.00
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And that there likewise be and there hereby is

distributed unto her, the said Carrie Welch, in her

own separate right, the following described personal

property, to-wit:

Balance against one-third share in 900 acres 1937

wheat crop, valued at $ 1,186.50

Walla Walla Canning Company first mortgage

Leasehold 6% Bonds of 5/1/46, Numbered 3, 4

and 5 at $1000.00 each, valued at $ 3,000.00

Northwest Toll Bridge Co. 5% Debenture of

1/1/46 ($600.00 P. V.) Bond #DC337, valued at..$ 180.00

Household goods and personal effects, valued at..$ 757.10

Automobile, valued at $ 1,000.00

Overdraft on 1937 income $ 559.80

Stocks

:

Walla Walla Canning Company Capital Stock

(non par)

Certificate # 75—2 shares

#186—2 shares
** #304—1 share

Total valuation $ 375.00

Walla Walla Canning Company Preferred Stock

(100 par) 5 shares of Certificate #151, valued at.-$ 500.00

Milton Box Company Capital Stock (100 par)

121/2 shares in Certificate #138, valued at $ 1,250.00

Walla Walla Farmers Agency Capital Stock (100

par) Certificate #70—20 shares

#98— 4 shares

valued at 960.00

Walla Walla Farmers Exchange Capital Stock

(10.00 par)

Certificate #150— 15 shares

#285— 23 shares

** #286— 57 shares

** #287— -0 -sl;.-ii'-

'* #293— 46 shares
'* #294— 57 shares

Total 218 shares

Valued at 218.00
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Gas Ice Corporation common stock (non par)

Certificate # 51—250 shares

75 shares in

Certificate #171, total 325 shares,

Valued at 325.00

Klickitat Mineral Springs, Inc. Capital Stock

(non par)

Certificate #24—250 shares,

Valued at 125.00

Tum-a-Lum Lumber Company 4% Preferred Stock

(100 par)

50 shares in Certificate #18
Valued at 4,000.00

Consolidated Securities Company Common Stock

(non par) 21/2 shares in Certificate #116
Valued at 62.50

Walla Walla Grain Growers 71/2 shares

P. V. $30.00 per share.

Valued at 7.50

Consolidated Securities Company Participation

Certificates 40% remaining unpaid on Certificate

Face $1236.07, 40% remaining unpaid on Certifi-

cate Face $12,891.40,

Total valuation 2,542.95

Mortgage Loans:

Friederich and Mamie Schmidt,

Face originally $2500.00,

dated 7/15/25 due 7/15/35, interest 6%
Valued at $ 600.00

Oliver T. Cornwell, et al,

Face $10,500.00, Dated 12/1/33 due 12/1/38,

interest 6% annually. Valued at $ 10,500.00

Jacky & Fiedler, Inc.

Face $5500.00, dated 6/12/35 due 6/12/40,

interest 7% semi-annually, Valued at $ 5,500.00

Notes

:

Milton Box Company,

One note $4000.00, dated 5/9/34 due 11/9/34,

Int. 8% Valued at $ 4,000.00

C. H. & C. B. Harris note.

Face $1500.00, dated 5/1/33 due 5/1/42

Interest 5% Valued at $ 1,500.00
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Elizabeth Bellingham

Face $1000.00, dated 2/14/20 due 2/14/21

Int. 6% on which substantial amounts of prin-

cipal and interest have been paid,

Valued at $ 190.00

Additional Stock:

Northwest Toll Bridge Co. Capital Stock

(non par) 10 shares in Certificate No. 238.

Wauna Toll Bridge Co. Preferred Stock

(100 par) 53 shares in Certificate No. 68.

Wauna Toll Bridge Co. Common Stock (non par)

Certificate No. 103—50 shares

No. 356— 3 shares

23 shares in

Certificate No. 351

Total 76 shares

making a grand total of the agreed valuation of

personal property in the sum of $ 39,339.35

4. That pursuant to the provisions of the afore-

said referred to Stipulation, bearing date the 7th

day of April, 1938, there be and there hereby is dis-

tributed unto the Baker-Boyer National Bank, of

Walla Walla, Washington, in^ trust, nevertheless,

for each and every of the uses and purposes set

forth in the Last Will and Testament and Codicil

thereto of decedent in the order therein set forth,

reference in respect thereto being hereto made and

to constitute a part hereof as much so as if set forth

herein verbatim, in its own separate right as such

Trustee, the following described real estate situated

in the Coimty of Walla Walla, State of Washing-

ton, to-wit:
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The Northwest Quarter of the Northeast Quarter,

the North Half of the Northwest Quarter and the

Southwest Quarter of the Northwest Quarter of Sec-

tion Two (2), the North Half of Section Three (3),

the East Half and the Northwest Quarter of Section

Nine (9), the North Half of Section Ten (10), and

Section Eleven (11), all in Township Eleven (11),

North of Range Thirty-five (35) East of Willamette

Meridian, containing 1925.04 acres,

And in addition thereto the Northeast Quarter of

Section Sixteen (16) in the aforesaid Township and

Range held under lease from the State of Washing-

ton, and known as the State School Land,

at the agreed valuation of $ 76,652.00

Also: The South half of the Southwest quarter

(Sy2SWi4) of Section One (1) in Township Six

(6) North, of Range Thirty-five (35) East of the

Willamette Meridian,

Excepting therefrom the right of way of State

Road No. 3 (Inland Empire Highway) along the

North side of said premises and County Road.

Containing 77.60 acres, more or less.

Also: The Southwest quarter of the Southeast

quarter of Section One (1) in Township Six (6)

North, of Range Thirty-five (35) East of the

Willamette Meridian.

Excepting therefrom the right of way of State

Road No. 3 (Inland Empire Highway) along the

North side of said premises.

Containing 39.40 acres, more or less.

Also: The Southeast quarter of the Southeast

quarter (SEI/4SE14) of Section Two (2) in Town-

ship Six (6) North, of Range Thirty-five (35) East

of the Willamette Meridian,

Excepting therefrom the right of way of State

Road No. 3 (Inland Empire Highway) along the

North side of said premises.

Containing 39.10 acres, more or less.
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Also: The West half of the Northwest quarter

(WI/2NW14) of Section Twelve (12) in Township

Six (6) North, of Range Thirty-five (35) East of

the Willamette Meridian. Excepting County road

along West side.

Containing 78.20 acres, more or less,

at the total agreed valuation of $ 16,859.16

making a grand total of agreed valuation of all the

real estate hereinbefore described in the sum of $ 93,610.16

Also : Beginning at a point in the Southerly line

of Birch Street in the City of Walla Walla, Wash-

ington, which point is 140.65 feet Easterly, meas-

ured along said Southerly line of Birch Street from

the point of its intersection with the Easterly line

of Fourth Avenue South (formerly Fourth Street)

in said City; thence South 60° 10' West, along said

Southerly line of Birch Street, a distance of 82.65

feet to a point in a line drawn parallel to and

distant 58.00 feet Easterly, measured at right angles,

from said Easterly line of Fourth Avenue South;

thence South 29° 50' East, along said parallel line,

a distance of 140.47 feet; thence North 60° 10' East

69.57 feet; thence South 26° 33' East 20.00 feet;

thence North 60° 10' East 12.00 feet; thence North

26° 33' West 20.00 feet; thence Northwesterly in a

straight line 140.50 feet, more or less, to the point

of beginning.

Together with an Agreement in writing of date

March 18, 1938, being the only Agreement in writ-

ing in respect thereto to sell and convey said real

estate to Guy Nelson and Hazel L. Nelson, his wif^,

including all the personal property in said Agree-

ment described on which there is remaining unpaid

on the agreed purchase price therefor the sum of

$3200.00, subject to the terms and conditions in said

Agreement set forth,

at the agreed valuation of $ 3,200.00

And that there likewise be and there hereby is

distributed unto the Baker-Boyer National Bank,
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of Walla Walla, Washington, in its capacity as

Trustee of the estate of decedent aforesaid, in its

own separate right, the following described per-

sonal property, to-wit:

Bonds

:

Federal Farm Mortgage Corporation 3% of

44/49 Registered $1300 P. V. Bond #4918J 1

at $1000. #6806F, #6807H, #6808J 3 at $100,

at the agreed valuation of $ 1,316.25

Walla AValla Funding Water Extension 41/2% of

7/1/54 $10,000 P. V. Bonds #371 to #380,

inclusive, 10 at $1000.

at the agreed valuation of $ 10,400.00

Gardena Farms District #13 Walla Walla Co.,

6% P. V. 5500

Series M. Bond #53 due 7/1/44 1 at $500.

Series N Bond #56, 57, 59, 60, 61, 62, 63, 64,

due 7/1/45 8 at $500.

Series Bond 65, 7.0 due 7/1/46 2 at $500.

at the agreed valuation of $ 5,500.00

Walla Walla Canning Company First Mortgage

Leasehold 6% of 5/1/46 $2000.00 P. V. Bonds

6 and 7 at $1000.00,

at the agreed valuation of $ 2,000.00

Northwest Toll Bridge Company 5% Debenture

of 1/1/46 $600.00 P.V. Bond #DC338 at $600.,

at the agreed valuation of $ 180.00

Participation Certificate

:

National Bondholders Corporation Participation

Certificate Mortgage, Guarantee, Series A-1 No.

MGA #700 to 709, 10 at $1000. Face Value

$10,000. Paid on principal 41%
at the agreed valuation of $ 2,500.00

National Bondholders Corporation Participation

Certificate, Central Funding Series B CFB 531,

2442, 2443, 3 at $1000. Face $3000. Paid on

principal 45%,
at the agreed valuation of $ '^0.00
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National Bondholders Corporation Participation

Certificate Central Funding Series C CFC 1855

to 1862, inclusive, 8 at $1000. Face $8000. Paid

on Principal 45%,
at the agreed valuation of $ 2,080.00

National Bondholders Corporation Participation

Certificate Central Funding Series D CFD
1960, 1961 2 at $1000. Face $2000. Paid on

Principal 45%,
at the agreed valuation of $ 520.00

National Bondholders Corporation Participation

Certificate Mortgage Bond Series E MBE 58 1

at $500.00, Face, MBE522 to 524, inclusive,

MBE 582, 730, 731, 969, MBE 1063, 1419,

1435, 1436, 11 at $1000. Face $11,500. Paid

on Principal 46%,
at the agreed valuation of $ 2,530.00

National Bondholders Corporation Participation

Certificate, Southern Securities Series A
SSNIT4 1 at $500. Face $500. Paid on Prin-

cipal 55%,
at the agreed valuation of $ 85.00

National Bondholders Corporation Participation

Certificate Investors Mortgage Series D IMD
51, 52, 2 at $1000 Face $2000. Paid on Prin-

cipal 41%
at the agreed valuation of $ 340.00

National Bondholders Corporation Participation

Certificate, Union Mortgage Series C UMG
419, 420, 421 3 at $1000 Face—$3000. Paid on

Principal 64%
at the agreed valuation of $ 270.00

National Bondholders Corporation Participation

Certificate, Central Funding Series A CFA
104, 241, 2 at $500. Face CFA 1569 1 at $1000.

—$2000. Paid on principal 45%
at the agreed valuation of $ 520.00

Walhx Walla Canning Company Capital Stock

(non par) Certificate #435—5 shares

at the agreed valuation of $ 375.00
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Walla Walla Canning Company Preferred Stock

(100 par) 5 shares in Certificate #151
at the agreed valuation of $ 500.00

Milton Box Company Capital Stock (100 par)

121/2 shares in Certificate #138,

at the agreed valuation of $ 1,250.00

Walla Walla Farmers Exchange Capital Stock

$10.00 par)

Certificate # 18—100 shares

#281—125 shares

Total 225 shares

at the agreed valuation of $ 225.00

Walla Walla Farmers Agency Capital Stock

($100.00 par)

Certificate #115— 2 shares

#116— 2 shares

#129— 4 shares

#139—16 shares

Total 24 shares

at the agreed valuation of $ 960.00

Northwest Toll Bridge Co. Capital Stock (non

par) 10 shares in Certificate No. 238.

Wauna Toll Bridge Co. Preferred Stock (100

par) 53 shares in Certificate No. 68

Wauna Toll Bridge Co. Common Stock (non

par) 77 shares in Certificate No. 351.

Gas Ice Corporation Common stock (non par)

325 shares in Certificate #171,

at the agreed valuation of $ 325.00

Klickitat Mineral Springs Inc. Capital Stock

(non par) Certificate #56 250 shares,

at the agreed valuation of $ 125.00

Tum-a-Lum Lumber Company 4% Preferred

Stock (100 par) 50 shares in Certificate #18,

at the agreed valuation of $ 4,000.00

Consolidated Securities Company Common Stock

(non par) 2I/2 shares in Certificate #116,

at the agreed valuation of $ 62.50
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Walla Walla Grain Growers 71/2 shares, P. V.

$30.00,

at the agreed valuation of $ '^•^^

Consolidated Securities Company Participation

Certificate, 40% remaining unpaid on Certifi-

cate Face $1236.07, 40% remaining unpaid on

Certificate Face $12,891.40,

at the agreed valuation of $ 2,542.95

Mortgage Loans:

Marvin Evans Face $16,000.00, Interest 5%
Paid on principal $6000.00, Dated 11/2/32 due

12/15/38

at the agreed valuation of $ 10,000.00

Cleve and Lucy B. Prather, Face $750.00, Interest

6% dated 10/1/30 due 10/1/32

at the agreed valuation of 774.38

Notes:

Henry H. and Flora Moore Bennett, Face

$1000.00, Interest 7% Paid on principal $2.50

Dated 10/9/37 due 10/9/38

at the agreed valuation of 997.50

J. T. Crawford, Face $10,000.00, Interest 6%
Dated 11/14/32 due 11/14/37

at the agreed valuation of $ 10,000.00

Milton Box Company, one note for $4000.00

Dated 5/9/34 due 11/9/34 Interest 8%
at the agreed valuation of $ 4,000.00

C. H. and C. B. Harris Face $2250.00, Interest

5% Dated 5/1/33 due 5/1/41

at the agreed valuation of $ 2,250.00

W. W. Harvey, Face $12,000.00, Interest 5%
Dated 5/24/37 taken in lieu of lost or mis-

placed promissory note

at the agreed valuation of $ 2,222.16

Miscellaneous

:

1/3 interest in head of cattle on ranch April

7, 1938 rented to E. E. Reever,

at the agreed valuation of $ 125.00

1/3 interest in hog on ranch April 7, 1938 rented

to E. E. Reever,

at the agreed valuation of $ 4.00
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The $20,000.00 promissory noted dated November

20, 1937, made and executed by Glen A. Smith

and Clara T. Smith, his wife, bearing interest

at the rate of 5% per annum, payable annually,

due November 20, 1947, and secured by mort-

gage of even date therewith on real estate there-

in described, and which said mortgage was filed

for record November 30, 1937, and recorded in

Book 152 of IMortgages at page 272 in the office

of the County Auditor of said Walla Walle

County,

at the agreed valuation of $ 20,000.00

One promissory note bearing Serial No. 18, of

date September 23, 1937, in the principal sum

of $2500.00, made and executed by A. J. Naimy

and Josephine Naimy, his wife, and Harry

Winget and Laura Winget, his wife, due Octo-

ber 1, 1945, bearing interest at the rate of six

per cent per annum, interest payable semi-

annually, and secured by mortgage of even

date therewith on real estate therein described,

and recorded September 30, 1937, in Book

152 of Mortgages at page 148 in the office of

the County Auditor of said Walla Walla

County,

at the agreed valuation of $ 2,500.00

State Line Telephone Co. Capital Stock (100

par) Certificate #72—14 share,

making a grand total of agreed valuation of per-

sonal property, including the remaining unpaid

balance of $3200.00, pursuant to the terms and

conditions of the aforesaid Agreement in writ-

ing of date March 18, 1938 to sell certain real

estate above described to Guy Nelson and Hazel

L. Nelson, his w4fe, in the sum of $ 95,467.24

5. That pursuant to the provisions of the afore-

said referred to Stipulation bearing date the 7th

day of April, 1938, and pursuant to the provisions

of Paragraph ^'VI" of the Last Will and Testa-
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ment of decedent, there be and there hereby is dis-

tributed unto the said Carrie Wekh in her own

separate right an undivided one-half interest in and

to the following described lands and premises, situ-

ated in the County of Walla Walla, State of Wash-

ington, to-wit:

Beginning at a point on the East line of Section

33, in Township 7 North, of Range 34 East of the

Willamette Meridian, which is 10 chains North of

the quarter corner on the East side of said Section

33 ; thence North on the East line of said Section 33

and the East line of Section 28, said Township and

Range, to a point in the East line of said Section

28, which is 50 feet South of the center line of the

main track of the Walla Walla and Coliunbia River

Railroad (Oregon Railroad and Navigation Com-

pany) measured on a line drawn at right angles to

said center line; thence Westerly on a line drawn

parallel to and distant 50 feet Southerly from said

center line of said Railroad, to a point in the North

and South center line of said Section 28; thence

South and on said center line of said Section 28

and the center line of Section 33 aforesaid, to a

point in said center line of Section 33, w^hich is 10

chains North of the center point of said Section 33

;

thence East 39.32 chains to the point of beginning.

Also: Beginning at a point in the North line of

the Louis Dauney Donation Claim, which is 60 feet

West of the point of intersection of said North line

with the North and South center line of Section 28,

Tp. 7 N.R. 34, E. W. M. thence West 4.50 chains;
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thence South 14.95 chains; thence North 72° 20'

West 6.84 chains; thence South 7.42 chains to the

Walla Walla River; thence following the meander-

ings of said River in a general Easterly direction,

and along its North bank as follows: N. 56° 29' E.

2.07 chains; N. 83° 24' E. 2.49 chains; thence 36° 54'

E. 1,50 chains; thence S. 10° 06' E. 4.32 chains;

thence S. 76° 12' E. 1.19 chains; thence N. 20° 23'

E. 7.40 chains; thence N. 75° 13' E. to a point on

the North bank of said River which is 60 feet West

of said North and South center line of Section 28,

measured on a line at right angles thereto; thence

North 18.35 chains to the point of beginning.

Together with all easements, rights of way, water

and water rights thereunto belonging or appur-

tenant to the lands and premises above described.

Said Louis Dauney Donation Claim being Claim

No. 38, according to the Official Plat thereof in the

office of the Surveyor General of the United States

and being parts of Sections 28, 29, 32 and 33 in

Township seven (7) North, of Range thirty-four

(34) East of the Willamette Meridian.

Excepting therefrom the right of way of the

Oregon-Washington Railroad and Navigation Com-

pany, formerly Walla Walla and Columbia River

Railroad Company, and a life estate in the remain-

ing undivided one-half thereof; and that there be

and there hereby is distributed unto Fred B. Welch,

son of said deceased, said remaining undivided one-

half thereof, subject to the life estate of his mother,

the said Carrie Welch.
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6. That pursuant to the provisions of the afore-

said referred to Stipulation bearing date the 7th

day of April, 1938, and pursuant to the provisions

of Paragraph ''V" of decedent's Last Will and

Testament as limited by the provisions of said

Stipulation, all the rents, issues and profits of and

from all of the property of the estate of the said

George T. Welch, deceased, and the said Carrie

Welch, his surviving spouse, accruing since the

death of the said George T. Welch and up to the

time of the entry of this Decree, less payments

thereof heretofore made to said Carrie Welch and

also less general property taxes and other expenses

properly chargeable and paid out of said income,

be and the same hereby are distributed to the said

Carrie Welch.

7. That pursuant to the provisions of the afore-

said referred to Stipulation bearing date the 7tK

day of April, 1938, and pursuant to the provisions

of Paragraph "Y'' of decedent's Last Will and

Testament as limited by the provisions of said

Stipulation, all the rents, issues and profits of and

from all cash and other property, real and personal,

of the estate of the said George T. Welch, deceased,

distributed pursuant to said Stipulation to said

Baker-Boyce National Bank, of Walla AValla,

Washington, as Trustee aforesaid, after deducting

therefrom all charges and expenses properly pay-

able therefrom, shall be by said Trustee and said

Trustee is hereby directed to pay same over to said

Carrie Welch during the remainder of her natural
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life, said payments to be made semi-annually or at

shorter intervals when convenient and reasonable;

it being understood that the compensation to be

paid said Bank as such Trustee for its services

herein shall be one-half of one per cent per annum

of the value of said trust estate for all services in-

cidental to the collection and distribution of such

rents, issues and profits during the remainder of

her natural life.

8. That there be and there hereby is distributed

unto the said Carrie Welch in her own separate

right an undivided one-half interest in and to the

following described personal property shown in the

original Inventory and Appraisement of said estate,

to-wit

:

Transamerica Corporation Capital Stock

Certificates

Certificate #SF/E 71827—100 shares

'' 71828—100 shares

'* 71829—100 shares

'' 71830—100 shares

#SF/D 76189— 10 shares

Total 410 shares

Bancamerica-Blair Corporation Cap-

ital Stock Certificate SFF79053 8

shares,

And in addition thereto Bank of Amer-

ica Capital Stock Certificate #A1972

41 shares (Received as distribution

on Transamerica Stock),
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and that there be and there hereby is distributed

unto the Baker-Boyer National Bank, of Walla

Walla, Washington, in its capacity as Trustee of

the estate of decedent as aforesaid, in its own right,

the remaining undivided one-half interest therein

and thereto, subject to the payment by said Baker-

Boyer National Bank, of Walla Walla, Washing-

ton, in its capacity as Trustee of the estate of de-

cedent as aforesaid, in its own right, the remaining

undivided one-half interest therein and thereto, sub-

ject to the payment by said Baker-Boyer National

Bank, of Walla Walla, Washington, as Trustee

aforesaid, of all the net rents, issues and profits

therefrom, or of the proceeds of the sale or other

disposition made thereof, to said Carrie Welch dur-

ing the remainder of her natural life.

9. That there be and there hereby is distributed

unto the said Carrie Welch out of the residue of the

community estate of the said George T. AVelch, de-

ceased, and herself as his surviving spouse, in cash,

the sum of $34,380.96, and that there be and there

hereby is distributed unto the said Baker-Boyer

National Bank, of Walla Walla, Washington, in its

capacity as Trustee herein, the remaining portion

of said cash in the sum of |19,653.79, pursuant to

the terms of Subdivision (5) of said Stipulation.

10. That should there be any property of the

corpus of said community estate, real or personal,

other than the community property hereinbefore

distributed, the same is hereby distributed in equal

shares to said Carrie Welch and to the said Baker-
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Boyer National Bank, of Walla Walla, Washing-

ton, as Trustee aforesaid.

11. That the aforesaid named Carrie Welch,

Fred B. Welch and George B. Allen are the sole

and only heirs at law of decedent and three of the

beneficiaries named and provided for in decedent's

said Last Will and Testament, and that in addition

to them the aforesaid named Tena Haas, formerly

Tena Zuest, Mrs. Clara Pitt, Board of Conference

Claimants, Inc. of the Pacific Northwest Annual

Conference, Methodist Episcopal Church, having its

offices in Seattle, Washington, and the Baker-

Boyer National Bank, of Walla Walla, Washing-

ton, in trust for the uses and purposes set forth in

said Last Will and Testament and Codicil thereto,

are the remaining beneficiaries named and provided

for in said Last Will and Testament of decedent,

and that the aforesaid named Carrie Welch, Fred

B. Welch, George B. Allen, Board of Conference

Claimants, Inc. of the Pacific Northwest Annual

Conference, Methodist Episcopal Church, having

its offices in Seattle, Washington, and the Baker-

Boyer National Bank,, of Walla Walla, Washington,

in trust for the uses and purposes set forth in said

Last Will and Testament and Codicil thereto of

decedent, are the legatees and devisees or persons

entitled to have the property of decedent distrib-

uted to them in the proportions and in the manner

hereinbefore in this Decree set forth, and that all

debts have been paid.

12. That the said Baker-Boyer National Bank,

of Walla Walla, Washington, continue in its capa-
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city as Executor herein until the remainder, if any,

of the Federal Estate and State Inheritance Taxes

are finally determined and paid herein, and due re-

ceipts issued therefor.

Done and dated in open court this 9th day of

May, 1938.

(Signed) TIMOTHY A. PAUL
Judge

Presented by:

MARVIN EVANS
Attorney for Estate.

[Endorsed] : Filed May 9, 1938.

UT.MEXHIBIT '^L

121 Old Capitol Building

Telephone 1440

Address All Communications

To The Supervisor

State of Washington

Inheritance Tax and Escheat Division

Olympia

March 19, 1938

Re : Estate of George T. Welch, Deceased.

No. 26994 Walla Walla. 4-15-37.

Marvin Evans, Attorney,

601 Baker Building,

Walla Walla, Washington.

Dear Sir:

We aclnowledge receipt of your letter of March
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16th enclosing inheritance tax report in the above

entitled estate, copy of court order for widow's al-

lowance, copy of federal estate tax return from 706

required by statute together with check payable to

the State Treasurer in the sum of $685.51 which

amount we have deposited with the State Treasurer

as a partial payment of the inheritance tax in this

estate, pending receipt of a copy of the federal audit

of the estate tax return form 706, showing all

changes made and final determination of the Federal

Estate Tax required by statute. Please furnish us

with a copy of this audit at your earliest conven-

ience.

In your inheritance tax report submitted, you

have claimed as exempt the remainder of certain

trusts after deducting the life estate, and also the

residue of the estate placed in trust as provided

under section IX of the last will and testament.

Gifts or transfers of property made under section

11218-A, in order to be exempt, must be limited for

use within the State of Washington; it therefore

appears that these transfers are subject to state

inheritance taxes under the statute. See recent Su-

preme Court decision re: Estate of George A. Col-

man.

We suggest that you have the executor send us

remittance payable to the State Treasurer on the

above mentioned bequests passing to Class ''C"

beneficiaries. If the tax is not paid within the fif-

teen month period provided by statute, 8% interest

will be added thereto, from date of death to date of

payment. On receipt of a copy of the federal audit
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above referred to, we will then notify you as to any

balance of inheritance tax remaining unpaid.

Yours very truly,

WILLIAM H. PEMBERTON,
Supervisor,

By H. H. MARTIN

EXHIBIT ^'N''

In the Superior Court of the State of Washington

In and for the County of Walla Walla

In the matter of the Estate

of

GEORGE T. WELCH, Deceased.

BAKER-BOYER NATIONAL BANK, a corpora-

tion, as Executor and Trustee,

Petitioner,

vs.

STATE OF WASHINGTON, Inheritance Tax and

Escheat Division,

Respondent.

No

PETITION

Dated March 22, 1940.

Comes now Baker-Boyer National Bank, a cor-

poration, of Walla Walla, Washington, petitioner

herein, and respectfully shows:
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I.

That petitioner is now and at all times during the

probating of the above named estate has been the

duly appointed, qualified and acting executor of said

estate; that your petitioner was nominated in the

Will of decedent also as trustee to hold in trust the

^'rest, residue and remainder" of the estate, sub-

ject to the life estate of Carrie Welch, widow of de-

cedent, for certain charitable purposes and by

stipulation with the widow, and pursuant to decree

of distribution entered herein, said bank as trustee

is now holding in trust the decedent's community

one-half of the net estate, less specific bequests al-

ready paid.

II.

That all of the property coming into your peti-

tioner's hands as trustee was duly appraised by

three appraisers appointed by the court, one of

whom was nominated by the Inheritance Tax and

Escheat Division of the State Tax Commission;

that the amount of said appraisement was $450,-

107.95; that after deducting debts and costs, the

amount of the net estate was $440,386.35, of which

decedent's community one-half was $220,193.18.

III.

That your petitioner filed an inheritance tax re-

port showing tax due of $685.51, which has been

paid ; that said tax was determined in the following

manner

:
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Class "A " beneficiaries

:

Carrie Welch, widow, life estate $18,463.62

Fred B. Welch, son, life estate 17,547.22

George B. Allen, grandson, life estate 10,764.58

Total to Class "A" beneficiaries..$46,775.42

Less Class "A" exemption 10,000.00

Balance
$36,775.42

liable at"-l%.. .^5^ Tax $ 150.00

Taxable at 2% $21,775.42 " 435.51

Class "C" Beneficiaries:

Tona Haas (Zuest) no relationship 500.00 5U.UU

Clara Pitt no relationship 500.00 50-00

m , rr $ 685.51
Total Tax

That the inheritance tax report as filed with the

Inheritance Tax and Escheat Division showed that

the remainder of the estate went to "charity" and

other tax exempt purposes.

IV.

That decedent's will provides in Paragraph V

thereof that, after payment of the two bequests each

of $500.00

:

"I do hereby give, devise and bequeath unto

my said wife, Carrie Welch, for and during her

lifetime, should she survive me, all the rest,

residue and remainder of my estate, both real

and personal, including the rents, issues and

profits therefrom, and whatsoever the same may

consist and wheresoever situate, with the dis-

tinct understanding that no limitation is placed

on my wife in any expenditures which she may

make for any purpose, or any accotmting be
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made thereof, with the then remainder over her

death unto my trustee, hereinafter named, in

trust, nevertheless, for the uses and purposes

hereinafter mentioned, and more particularly

set forth, save and except my community un-

divided one-half interest in certain lands here-

inafter described, which I hereinafter give and

devise unto my son, Fred B. Welch, freed from

any trust provision of my will ^ ^ ^."

And further provides at the beginning of each of

paragraphs VI, VII and VIII thereof

:

''Subject to the life estate hereinbefore

given, devised and bequeath unto my said wife,

Carrie Welch, should she survive me, as afore-

said, ^ * *''

V.

That all of the aforesaid estate was jointly ac-

quired by the resourcefulness, energy and sound busi-

ness practices of the said George T. Welch and his

wife, Carrie Welch ; upon their marriage that they

pooled and added together their possessions and the

said estate grew through their combined efforts ; that

during all the marital years, the husband managed

the estate ; that the widow has never claimed owner-

ship of more than her community half, or claimed

any interest in the other half of the estate, except

as a devisee of a life estate under the will of deced-

ent; that before the entry of decree of distribution

herein, a stipulation was entered into between the

widow and your petitioner as trustee whereby the

estate was to be partitioned and one-half set over

to Carrie Welch, the widow, as her sole and separate
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property, and the other half to the petitioner, as

trustee under the will; that said partition and

stipulation was approved by the court, and the estate

distributed accordingly; that the executor was not

discharged, the estate being kept open for the ex-

press purpose, among others of settling the State

Inlieritance Tax, although petitioner is now m pos-

session of said estate under said Decree, as Trustee

and is executing its said trust.

VI.

That after the payment of the inheritance tax as

stated in Paragraph III, your petitioner received

from the Inheritance Tax and Escheat Division a

letter, a copy of which is attached, marked Exhibit

"A" and made a part of this petition for all pur-

poses; that your executor alleges that the position

taken by respondent, Inheritance Tax and Escheat

Division in said letter wherein it is contended that

the transfer of the remainder of the trust and the

residue of the estate in order to be exempt must be

limited for use in the State of Washington is erro-

neous for the reason that the charitable trust passes

to the legatee in Oregon, who is entitled to

the same exemption as would apply if the said be-

quests were limited for use in the State of Wash-

ington; that the inheritance tax if assessed m ac-

cordance with said letter will amomit to $34,883.13.

vir.

That the said Inheritance Tax Division now pro-

poses to increase the total valuation of the total

community estate from $451,107.95 to $454,988.99.
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VIII.

That your petitioner as trustee pays to Carrie

Welch, the widow of decedent, all of the income

from the trust funds and properties, but that the

will has never been expressly construed to determine

whether Carrie Welch has power under the will to

use and expend any part of the corpus of the estate

or the duties of the Trustee in such event; or the

amount of the estate vested in the remaindermen

upon the death of the testator, or the interest

chargeable with any inheritance tax due and payable

to the State of Washington ; that until the will has

been construed with reference to those matters, your

petitioner, should it pay the additional tax now de-

manded, would have no assurance that further tax

might not thereafter be demanded ; that the inherit^

ance tax is a lien until paid on all the decedent's

community half of the estate ; that until a construc-

tion of the will with reference to the matters above

mentioned, and until final determination of the in-

heritance tax, your petitioner, as such executor and

trustee will be hampered in handling the estate, par-

ticularly in making sales ; that if the said Carrie T.

Welch under the terms of said will takes either the

fee title to said estate or the right to invade the

corpus of the estate, the amounts left by decedent

for education and charitable purposes and to the

son and grandson of decedent are uncertain.

Wherefore your petitioner prays the court to fix

a time and place for the hearing of this petition;

and further prays the court to cite the Supervisor

of the State Inheritance Tax Division to appear at



172 Thor W, Ueymcksen vs,

such bearing; and further prays the court at such

hearing to construe the will of decedent and par-

ticularly the portion thereof quoted in Paragraph

IV of this petition, as to the nature of the estate of

decedent's widow, and as to the scope of her power

to expend the corpus ; and further prays the court

at said hearing to determine the value of the estate

of decedent for purposes of computing the inherit-

ance tax; and further prays the court to determine

whether the charitable and educational trusts and

bequests for which the will makes provision are tax

exempt purposes; and further prays the court to

determine the amount of inheritance tax due from

the estate to the State of Washington.

BAKER-BOYER NATIONAL
BANK

By
Its

Petitioner.

State of Washington,

County of Walla Walla—ss.

N. A. Davis, being first duly sworn, on oath de-

poses and says : That he is the Vice President of the

Baker-Boyer National Bank, a corporation, ])eti-

tioner above named, and is authorized to and does

hereby make verification of said petition for and

on behalf of petitioner; that he has read the fore-

going petition, knows the contents thereof, and be-

lieves the same to be true.
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Subscribed and ^worn to before me this 22 day of

March, 1940.

Notary Public in and for the State of Washington,

residing at WaHa Walla.

State of Washington

Inheritance Tax and Escheat Division

Olympia

March 19, 1938

Re: Estate of George T. Welch, Deceased

No. 26994 Walla Walla 4-15-37

Marvin Evans, Attorney

601 Baker Bldg.,

Walla Walla, Washington.

Dear Sir:

We acknowledge receipt of your letter of March
16th enclosing inheritance tax report in the above

entitled estate,, copy of court order for widow's al-

lowance, copy of federal estate tax return form 706

required by statute together with check payable to

the State Treasurer in the sum of $685.51, which

amount we have deposited with the State Treasurer

as a partial payment of the inheritance tax in this

estate, pending receipt of a copy of the federal audit

of the estate tax return form 706, showing all

changes made and final determination of the Federal

Estate Tax required by statute. Please furnish us

with a copy of this audit at your earliest conven-

ience.

In your inheritance tax report submitted, you
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have claimed as exempt the remainder of certain

trusts after deducting the life estate, and also the

residue of the estate placed in trust as provided

under section IX of the last will and testament.

Gifts or transfers of property made under section

11218-A, in order to be exempt, must be limited for

use within the State of Washingtmj it therefore

appears that these transfers are subject to state

inheritance taxes under the statute. See recent

Supreme Court decision re: Estate of George A.

Colman.

We suggest you have the executor send us re-

mittance payable to the State Treasurer on the

above mentioned bequests passing to Class ''C"

beneficiaries. If the tax is not paid within the

fifteen month period provided by statute, 8% in-

terest will be added thereto, from date of death to

date of payment. On receipt of a copy of the fed-

eral audit above referred to, we will then notify you

as to any balance of inheritance tax remaining un-

paid.

Yours very truly,

WILLIAM H. PEMBERTON
Supervisor.

Mr. Winter : I might say, in connection with the

stipulation. Your Honor, there will be a (lui)lica-

tion in exhibits of the stipulation and those attached

to the complaint but we thought Your Honor

wouldn't have to take the complaint—it might be

more convenient if we made the stipulation in that

form.
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The Court: You Gentlemen let me read this

stipulation, first; I will understand it better.

Mr. Poe: Certainly.

The Court: I would suggest that this stipulation-

be joined together a little bit more permanently and

I would suggest a cover be placed on it.

(Reads stipulation.)

You may proceed.

Mr. Poe : Your Honor, there is another attorney

here from Walla Walla, Mr. Marvin Evans, who

may be a witness in this case.

Mr. Winter: We have no objection if he acts

as a witness, to his taking any part in the proceed-

ings.

The Court : If he is associated as Counsel in the

case, you would like for him to be privileged to [4]

argue the case and also be a witness ?

Mr. Poe: Perhaps.

Mr. Winter : We have no objection.

The Court: Mr. Evans is recognized as Associ-

ate Counsel in the case and he is privileged to testify

in the case without preventing him from arguing.

Mr. Sherwood: Mr. Evans is admitted to prac-

tice in the Eastern District, not Western District.

I would like to move his admission, for the purpose

of this case. He has never been formally admitted

in this District.

The Court : Is there any reason he should not be

admitted, for the purpose of this case ?

(No reply.)
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The Court: He is admitted for the purpose of

this case, in this District.

Mr. Poe: Your Honor, would you like to hear

a statement in regard to the plaintiff's position^

The Court: I think it might be appropriate.

Mr. Poe: I knew you had the stipulation and

were familiar with the complaint.

Briefly, this case involves the interpretation of

the will and probably hinges on that particular

paragraph.

(Makes opening statement on behalf of the

plaintiff herein.)

Mr. Winter: I have just one word.

We believe this case involves, principally, one

issue and that is, what amount, if any, passed

to [5] charity under the terms of this Will.

(Makes opening statement on behalf of the

defendants herein.)

The Court : Call your first witness.

Mr. Sherwood : I will call Mr. Davis.
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N. A. DAVIS,

called as a witness on behalf of the i)laintiff herein^

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood

:

Q. State your name, please?

A. N. A. Davis.

Q. Mr. Davis, what official connection, if any, do

•you have with the Baker-Boyer National Bank, of

Walla Walla, Washington?

A. I am Vice President and Manager of the

Trust Department.

Q. How long have you been officially connected

with that institution? A. Since 1917.

Q. In what capacities?

A. Well, I began as Assistant Cashier, later was

Cashier and later, Vice President and when the

Trust Department was established, I was named as

Manager of the Trust Department and I am Man-

ager of that Department.

Q. You are now and have been, some years.

Manager of the Trust Department ? A. Yes.

Q. What duties do you have as Manager of the

Trust Department of that institution? [6]

A. The usual duties performed by a Trust

Officer.

Q. And you are acting as Trustee of the Estate

of the late George T. Welsh, deceased?

A. Yes.

Q. Mr. Davis, how long had you known Mr.

George T. Welsh prior to 1930?
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A. Well, I have known him ever since 1917.

Q. Has that been an intimate acquaintance?

A. Quite so.

Q. Did he do business with your Bank during

those years? A. Yes, a long time before.

Q. He maintained accounts there prior to 1930,

with the Bank ? A. Yes, he did.

Q. And what conversations, if any, did you have

with Mr. Welsh respecting the execution of his last

Will and Testament, if any ?

Mr. Winter: I object to that as irrelevant and

immaterial and it may be an attempt to vary the

terms of the Will. The Court must construe the

Will from its four corners. This is conversation

with a deceased person.

Mr. Sherwood: We are offering it as extrinsic

evidence of not what should be the contents of the

Will or to vary its terms but merely to show the

setting under which the Will was drafted, under

the Decisions of our State Supreme Court, showing:

that not to vary the terms but the setting of th(^

situation surrounding the Testator, so the Court can

place itself in the position of the Testator, in con-

struing the [7] Will. I have in mind the particiMar

decisions—particularly In Re Doepke Estate, 182

Washington, 556.

Mr. Winter: There is a lot of difference, in ask-

ing for a conversation with a deceased person.

Mr. Sherwood: While we don't admit that there

is any great degree of ambiguity about tlu^ AVill,

that term is a relative term in any Will case, ])ar-
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ticularly in a complicated Will of this kind, compli-

cated in its terms and these conversations leading

up to the execution of the Will, we believe would

throw some light upon the intentions of the Testa-

tor, to be gathered from the language of the Will,

not for the purpose of varying the terms of the

Will, but explaining it.

Mr. Winter: Clearly, from Counsel's own state-

ment, I can see no other explanation than trying

to vary the terms of the Will.

The Court : I will reserve ruling on this.

Counsel may proceed with his examination of the

witness and it may be considered as an offer of

proof, and it is understood all of this goes in over

the objection of the Attorney for the Government

and that Comisel for the defendants may cross-

examine without waiving their right to object.

Mr. Sherwood: That is agreeable, Your Honor.

Q. Mr. Davis, what conversations did you have

immediately preceding the execution of this Will, if

you had such conversations ?

Mr. Winter : And who was present ?

Q. Who was present, where they took place and

stating the time as near as possible ? [8]

A. I think the first conversation I had with Mr.

Welsh—he came in to my Desk one day and said

he thought of making his Will, or intended making

his Will, and wanted to make some trusts for charit-

able purposes and that he was a little worried about

whether he wanted to make the Bank trustee, a little

concerned about whether we might get them mixed
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up. He says ^^ There will be about three or four

different trusts in my Will. Could you keep that

all straight r' I said ^*We surely could. We handle

a good many trusts and each trust is carried abso-

lutely on its own basis." I said '^You might make

twenty-five trusts, and each would be as separate as

though made by twenty-five different men. Come

around here and I will show you how we keep our

books." So he stepped around where the Trust

Register is, looked at it and said ^^That is all right.

That is all right." That is about the conversation

had at that time.

Q. That was about when, in relation to ?

A. (Interrupting) About a month before he

executed the Will.

Q. He executed the Will about what time, do you

recall that date'? A. I think it was 1930.

Q. Did you have other conversations with him

prior to the time you assumed the duties of Trustee

under the Will?

A. Yes, he sent word for me, would I come down

to the house.

Q. Did you go to the house ?

A. I went to the house.

Q. About what time? [9]

A. Well, the Will was under consideration at

that time.

Q. Did Mr. Evans accompany you?

A. Yes, Mr. Evans was down there at the same

time.
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Q. Mr. Evans had been the Attorney for the

family, some years? A. So I understood.

Q. What conversation did you have at the house

and who was present %

A. Mrs. Welsh was present and the reason, par-

ticularly, they wanted us at the house, Mrs. Welsh

was rather an invalid, tied to the chair, she couldn't

get around, and can't yet, so we went down to the

house, he explaining about the terms they wanted to

put in their Wills, what it would mean, so fort'h.

We stayed there an hour or two that evening,

chatted about the matter, explained details to them,

explained how they would be handled.

Q. Did he have in mind at that time the specific

amounts ?

A. (Interrupting) He didn't say.

Mr. Winter : He is now asking this witness what

a deceased person had in his mind.

The Court : This is under the reservation of rul-

ing, is considered an offer and it is not necessary for

you to object.

Mr. Winter : Thank you, Your Honor.

Q. Mr. Davis, did he state anything with rela-

tion to the specific amounts he wanted to go into the

specific trusts that he intended to put into his Will?

A. I don't think he did the first time I was

down, but I think I was down again after Mr. Evans

had drafted the Will and those items were read over

and they wanted to [10] have them read and ex-

plained a bit.



182 Thor W, Henricksen V8,

(Testimony of N. A. Davis.)

Q. To what extent were you then familiar witli

the business and family affairs of Mr. and Mrs.

Welsh?

A. Well, just the same extent we usually do with

customers who are quite intimate with the Bank.

Q. Did you advise them about their investments ?

A. No, I couldn't say I advised him; he often

came to me and asked me what I thought about this,

that or the other; I don't know whether you call

that ''advice" or not.

Q. Now, did Mr. Welsh discuss with you later,

after the Will was executed by him in 1930, the

change made by the codicil which was dated in

1931 ? A. Yes, he did.

Q. What did he say with relation to his codicil

before it was ?

The Court: (Interrupting)) So I will under-

stand it, this conversation was when?

Q. When was that, Mr. Davis ?

A. It was about the time the codicil was dated,

about a year after the Will was drawn, something

like that. The reason for that was that he had

made a provision in the Will for the Walla Walla

Valley General Hospital, I believe is the name, any-

how it was a hospital that had been built largely

by subscription there and sort of a community

affair and Mr. Welsh felt kindly towards it; later

on, it didn't prosper financially and was sold to a

religious organization as a hospital for their use

and Mr. Welsh told us since it had gone out of the
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community's management, he didn't care to remem-

ber it [11] in his Will.

Q. Now, do you know the condition of Mrs.

Welsh's health then and at all times subsequent?

A. Well, I know generally, yes, she was

Mr. Winter: (Interrupting) My objection still

goes to this?

The Court: Yes, this is all under reservation of

ruling until it is called to the Court's attention that

the parties are proceeding on another phase.

A. Well, she was reputedly in rather poor health.

She was about 88 years old, 87 or 88.

Q. That was at the time of the death of Mr.

Welsh?

A. Yes, at the time of the death of Mr. Welsh.

Q. When did he die ?

A. April 15, 1937; I believe he died in 1937,

April 15th, I believe.

Q. And you have observed her, personally,

through that period of time? A. Yes.

Q. Seen her, more or less, frequently?

A. Yes.

Q. And you have seen her up to the present

time ? A. Yes.

Q. What is her condition of health?

A. I haven't seen her for some months because

she doesn't come out any, she has a representative

who talks over her business for her; once in awhile,

she talks over the 'phone but it is hard for her to



184 Thor W, Eenricksen vs,

(Testimony of N. A. Davis.)

talk over the 'phone. She has never been able,

as long as I have known her since we first talked

about the Will, to walk [12] about the house without

someone to help her along on crutches.

Q. Will you state the conversations with Mrs.

Welsh at the time you were at the home respecting

the husband's Will?

A. After the Will was probated?

Q. Before, when he was talking about drawing it ?

A. Oh, she was there in the general conversation

and she told me that they were anxious to make

the Bank her Trustee because some of her friends

had estates handled by the Bank and liked the way

it was handled and they were going to make the

Bank the Trustee under their Will.

Q. State anything with reference to the nature

of the charities they intended to bequeath under

their Wills?

A. Help poor people, largely, and boys to get

an education, and young folks to get an education.

Q. After the death of Mr. Welsh, have you had

any conversations with Mrs. Welsh respecting tlieir

trust, this trust? A. Yes.

Q. When and where were these conversations

had and who was present? Do you recall the first

time you saw her after Mr. Welsh's death?

A. Well, I went down to the house after his

funeral and she talked to me about missing him so

much and so forth and about she—T don't kncnv as

the particular terms of the Will were ever mentioued

at that time.
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Q. Later on? A. Yes. [13]

Q. Just state the time and place and the full

conversation, who was present?

A. Well, she often sent for me to come to the

house, she wanted to talk to me a little bit about

one thing and another, said she never had any ex-

perience in business, that she has ^^got to learn now",

had me show her how to fix out checks, sign them,

one thing and another and she said that part of the

X)roperty belonged to her, she had helped make it and

her property she wanted to arrange to handle,

herself, but what belonged to ^^Papa"—she always

expressed it ^'What belonged to ^Papa' ", she didn't

expect to have anything to do with, that was for the

Bank to look after.

Q. And did you ever, at any time, as Trust Officer

of the Bank, Baker-Boyer National Bank, or the

Baker-Boyer National Bank as Trusftee through

other agents, pay anything except the income from

the Welsh Estate to Mrs. Welsh?

Mr. Winter: We will

The Court: (Interrupting) This is still under

reservation of ruling. I haven't been told this is

under another phase.

Mr. Sherwood: I will offer that under another

phase.

The Court : When you abandon your offer, I will

allow Mr. Winter to cross-examine, as he may desire,

without thereby waiving any rights he will have, his

right to object to the offer being immaterial or
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make such other objections as he wishes as though

he had not cross-examined. You may proceed now,

if you wish? [14]

Mr. Winter: With the cross-examination?

The Court : On the offer.

Cross Examination

By Mr. Winter:

Q. What business was Mr. Welsh in ? What was

Mr. Welsh's business? A. He was a farmer.

Q. Farmer?

A. But during later years of his life, he was

retired, so far as active farming was concerned,

he lived in town, but still rented his farms.

Q. He had considerable property holdings at that

time? A. He did.

Q. You would consider him a fairly successful

business man, would you? A. Yes.

Q. He was intelligent? A. Yes.

Q. So far as you knew, he had the use of his

faculties almost up to the day he died, didn't he?

A. Oh, I think he did, Mr. Winter, at least until

a very short time.

Q. Would you say he was an educated man or

not?

A. Well, no—yes, in a way; he had attended

Business College when ho was a young man and he

was very careful in making his accounts, in his books

he went over, made his entries very carefully, un-

usually so for a farmer.

O. And that was true of all his dealings?
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A. I think so. [15]

Mr. Winter: That is all the cross-examination I

think I have.

Direct Examination (Cont'd)

By Mr. Sherwood:

Q. Mr. Davis, can you, of your own knowledge,

tell the Court whether Mrs. Carrie Welsh has re-

ceived, out of this trust estate, either from you as

Executor or as Trustee anything except the income

from the one-half interest in the community estate

set aside to you as Trustee ?

Mr. Winter: I object to that as irrelevant, im-

material and we call Your Honor's attention to the

case of Ithaca Trust Company versus United States

where the Supreme Court said—it will not concern

itself with what amount the charity actually received

afterwards, whether it was used or not; the sole

question and the law is well settled by a long line

of cases, the only evidence which is admissible rela-

tive or material is what was the situation under the

terms of the Will at the date of the decedent's death?

Mr. Sherwood: I offer to show the construction

the parties, themselves, placed upon the instrument.

The record shows from the stipulation and the ex-

hibits annexed that Mrs. Carrie Welsh was at all

times represented by her own Counsel, Pettigo, Wat-

son and Goss, and that her own Counsel and she,

herself, always placed the construction upon this

Will that they had no right to pajnuents except out

of income therefrom and I believe under the rules

of Evidence, the Court will consider the construe-
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tion [16] placed upon a contract or any writing by

the parties, themselves, in reaching a determination

as to what construction the Court may want to place.

It is not controlling, but it is recognized as an ex-

ception to the general rule, as stated in Jones on

'^Evidence", that ''It is merely an aid to the Court,

not controlling in any sense."

Mr. Winter: I would like to read what the Su-

preme Court says about this question. Reading

from the decision in Ithaca Trust Company versus

United States. (Reads citation.)

The Court clearly points out it isn't what after-

wards she decides, that Mrs. Welsh decided not to

use any of the corpus of the trust. The fact that

charity might get the full amount, which the testator

intended to give them is not subject to her will,

what she should do with it.

In this case, Mrs. Welsh is not the testator; she

is not the one who is making a bequest to charity.

The testator is Mr. Welsh, he makes it to her, says

''You can use all the corpus and income of that trust

if you want it, without making any accounting, even

to this man" but if she doesn't use it, then the residue,

what she doesn't use, the fact she doesn't use it, is

immaterial.

Mr. Sherwood: Under Section 1415 of Reming-

ton's Revised Statutes, the rule is as follows: '^All

courts and others concerned in the execution of a

last will shall have due regard to the direction of

the will and the true intent and meaning of the

testator in all matters brought before them." [17]
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I offer this evidence not to vary the terms of the

Will but merely to give the setting and to show

the construction placed upon it by all parties con-

cerned, not for the purpose Counsel refers to in the

Ithaca Trust Company case.

I realize the test is as of the date of the death

but I wish to show the construction placed upon the

Will by the parties, including Counsel for Carrie

Welsh, and Carrie Welsh, herself, that they did

not read the will in a manner which would permit

invasion of the corpus; then, it will be for the

Court to determine whether or not the Will, itself,

according to the intent of the testator, did permit

such invasion, which we deny.

The Court : I have heard no authority which says

that the Court cannot hear this testimony. Whether

the Court should give any effect to it, is something

that we will decide later.

The objection is overruled.

Mr. Winter: Note an exception.

Q. Mr. Davis, do you recall the question?

A. I can say, definitely, that no part of the corpus

has ever been paid to Mrs. Welsh since the trust

came into our hands.

Q. And, Mr. Davis, was or wasn't Mrs. Carrie

Welsh represented by Counsel throughout the Estate

proceedings ?

A. I don't know whether she had Counsel or not

at the time the Will was probated but she did before

the settlement.

Q. And who were those Counsel?
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A. John F. Watson represented her—I suppose

the firm [18] of Pettigo, Watson & Goss, but Mr.

Watson was the one.

Q. And are they the attorneys for the First Na-

tional Bank of Walla Walla and were they at that

time ? A. Yes.

Q. Does the First National Bank, at Walla Walla,

maintain a Trust Department?

A. They did at that time.

O. And did you have conferences with Mr. Wat-

son regarding the division of this Estate?

A. Oh, yes.

Mr. Winter : We will object to that as irrelevant

and immaterial to any issue in this case.

The Court: Overruled.

Q. And, Mr. Davis can you advise the Court the

amount of the allowance that Mrs. Welsh received

as a widow's allowance in this Estate?

Mr. Winter: I object to that as irrelevant and

immaterial.

The Court: Overruled.

A. $300.00 a month.

Q. That was during the pendency of the probate

proceedings? A. Yes.

Q. Did you discuss that allowance with her before

tlio amount was allowed by the Court?

A. T don't think I did.

Q. Did she ever ask for more than that during

the pendency of the probate proceedings?

A. No, sir, she never.
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Q. Did you have personal knowledge of the stand-

ard of living that was followed by Mr. and Mrs.

Welsh prior to his [19] death and subsequent to his

death by Mrs. Welsh?
• Mr. Winter : I want to reserve the same objection.

The Court : The same ruling.

A. To some extent; I was in the household and

saw him very frequently.

Q. What did you observe with relation to their

usual method of living ? A. They were frugal.

Q. And they lived, would you say, modestly?

A. Yes.

Q. Without extravagance?

A. Oh, yes, modestly.

Mr. Sherwood : I would like to have these marked,

please, as one exhibit.

The Clerk: This will be plaintiff's exhibit No. 1

marked for identification.

Mr. Winter: They are two different pictures?

Mr. Sherwood: Would you rather have them as

two different pictures?

Mr .Winter : I think it would be preferable.

The Clerk: They will be marked plaintiff's ex-

hibits 1 and 2, marked for identification; there are

two pictures in each exhibit. Your Honor.

Mr. Sherwood : I believe Counsel has advised me

he would not object to our failure to bring the

photographer to identify them but reserved his right

to object on all other grounds.

Q. Showing you plaintiff's exhibit No. 1 for
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identification, I will ask you if you recognize that

building shown on those pictures? [20]

A. Yes.

Q. What building is that ?

A. That was the house in which Mr. and Mrs.

Vfelsh lived prior to his death and in which they

were living when he died.

A. And did Mrs. Welsh continue to live there,

following his death?

A. Only a very short time.

Q. Showing you now what is marked plaintiff's

exhibit No. 2 for identification, I will ask you what

building is shown in those pictures?

A. That is the house in which Mrs. Welsh is

now living.

Q. When did she start to occupy that home?

A. Shortly after Mr. Welsh's death; said she

couldn't stay in the old house, she saw Mr. Welsh

in every corner.

Mr. Sherwood: We offer plaintiff's exhibits 1

and 2.

Mr. Winter: I object to them as irrelevant and

immaterial. I don't object on the ground they have

not been identified by the photographer. The wit-

ness says they are the house.

Mr. Sherwood: T offer them for the purpose of

showing, Your Honor—as some evidence of the man-

ner in which the decedent and the surviving spouse

lived.

Tlie CoTirt : T.et me see them.

Mr. Sherwood: (Hands exhibits to the Court.)
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The Court: The objections to Exhibits 1 and 2

are overruled. 1 and 2 are admitted.

Plaintiff's exhibits Nos. 1 and 2, the photo-

graphs just referred to, admitted in evidence

and made a part of the record herein. [21]

Q. Was there ever any demand made upon you,

acting as Trustee, or Trust Officer of the Baker-

Boyer National Bank, or the Baker-Boyer National

Bank as Trustee, for any portion of the corpus of

the Welsh Estate?

Mr. Winter: I object to that. It has been asked

and answered.

Q. (Continuing) by Mrs. Carrie Welsh or

anyone acting in her behalf?

The Court: Read the question.

The Reporter: (Repeats the question.)

Mr. Winter: It wouldn't be within this witness's

knowledge, it would be hearsay. She may have made

a demand on somebody else in the Baker-Boyer

National Bank, not a party here.

The Court: I think the question covers a lot of

territory.

Mr. Sherwood : I will reframe my thought there.

I will withdraw that question.

Q. Mr. Davis, as Trust Officer of the Baker-Boyer

National Bank, at all times since the Welsh Will

w^as admitted to probate, and you qualified as Execu-

tor and Trustee, you have had individual charge of

that estate? A. Management, I would say.

Q. The supervision of it? A. Yes.

Q. And would you or not have had knowledge
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if a demand had been made upon the Bank, as Trus-

tee, for any portion of Mr. Welsh's community in-

terest in the Estate?

Mr. Winter: I object to that as calling for [22]

a conclusion of this witness.

The Court : He may say whether he would or not.

The objection is overruled.

A. I certainly think I would.

Q. And those matters all have to come across

your desk, do they, in the ordinary course of busi-

ness? A. They do come across my desk.

Q. Assume a demand had been made, would that

have reached your desk in the ordinary course of

business? A. It would have.

Q. And would there have been anything that

would have prevented it or caused it to reach the

desk of some other officer of the Bank instead of

your own ?

A. If I had, it would have come to mine, after-

wards.

Q. Those facts being true, Mr. Davis, can you

tell the Court of your own knowledge whether or

not any demand has been made by Carrie Welsh or

anyone acting as her authorized representative for

any portion of the principal of the trust ?

Mr. Winter: If the Court please, T object to it;

by Counsel's own question, he admits it is leading; I

object to it on the ground it is leadinc:, ]>utting the

answer in the witness's mouth.

The Court: T think so.
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I will say this, further, that the most this witness

can say is that the demand was made that he knows

of or none was made that he knows of.

Mr. Sherwood : And that if one was made or

wasn't made he would know it.

The Court: The most he can say, he thinks he

knows [23] it. A. That is right.

Q. Mr. Davis—I will ask the question in a dif-

ferent form, not intending to infringe on Your Hon-

or's ruling—do you know of any demand having

been made by Mrs. Welsh or anyone acting in her

behalf for the principle of this trust or any portion

of if? A. No.

Q. Now, what records does the Baker-Boyer Na-

tional Bank maintain relating to this particular

trust?

A. They keep the usual trust records that are

kept by most trust Departments, I think, that are

properly managed.

Q. You are required to keep that record by law ?

A. Yes, we are by the Federal

Q. (Interrupting) : Now, Mr. Davis, since the

inception of this trust, have you maintained accurate

records of the income from the trust and of the prin-

cipal items of property which make up the trust,

itself? A. Yes.

Q. Do you have those records with you or photo-

static copies of the same ? A. Yes.

Mr. Sherwood : I will have this marked, next.

The Clerk: Plaintiff's exhibit No. 3, marked for
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identification, and Plaintiff's exhibits No. 4, No. 5,

No. 6, No. 7, No. 8, No. 9, and No. 10, marked for

identification.

Q. Mr. Davis, are you, of your own knowledge,

familiar with the extent of the property which went

to Mrs. Welsh [24] as her community interest in this

Estate? A. Yes.

Q. ^^^lat was that property, the amount of it, ap-

proximately? A. About tw^o hundred

Mr. Winter : (Interrupting) : We object to that.

The stipulation as to the distribution, decree of dis-

tribution, is in evidence.

Mr. Sherwood: I will withdraw it.

The Court: I will sustain the objection.

Q. Do you know, approximately, the income from

that undivided half interest of the property Mrs.

Welsh has now set aside to her, of the estate?

A. I have no knowledge of the income of it.

Q. It is income-producing properties?

A. Yes.

Q. You are familiar with the extent of the income

arising from the trust property of the Welsh Estate?

A. Yes.

Q. Showing you what are marked Plaintiff's Ex-

hibits 3 to 10, inclusive, marked for identification, I

will ask you what they are?

A. They are photographic copies of the trust ledg-

er, showing the George T. Welsh testamentary trust

from the date it was opened as a trust on our books,

on May 8th, 1938, up to January 24th, 1942, just as

they show.
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Q. Does that show all of the properties that came

into the possession of the Baker-Boyer National

Bank as Trustee of the Welsh Estate?

A. Yes.

Q. Together with the income arising therefrom?

[25]

A. Yes.

Q. And, are these records kept under your super-

vision, direct supervision? A. Yes.

Q. And they have been throughout this period ?

A. Yes.

Q. And you are familiar with the items that make
up these accounts ? A. Yes.

Q. And have knowledge of the entries shown by
these exhibits for identification, marked for identi-

fication ? A. Yes.

Q. And they are true and accurate, to the best

of your knowledge ? A. They are.

Q. And they were kept in the regular order and
procedure of your business ? A. Yes.

Mr. Sherwood: I will offer Plaintiff's Exhibits

3 to 10, inclusive.

Mr. Winter : We will object to them, if the Court
please, on the grounds they are irrelevant and im-

material—as to what income the trust may have had
after the decease, that is not at issue here whatsoever
and I would like to further inquire as to the Exhibits

before they are received.

The Court : You may look at them.

Mr. Winter: I would like to question the witness

with respect to the Exhibits.



198 TJior W, HenricTcsen vs,

(Testimony of N. A. Davis.)

Mr. Sherwood : Before the oflEer is made, I [26]

wish to ask one question.

Q. These are photostatic copies of the original

records that you, personally, had made of the rec-

ords? A. Yes.

Q. And within the last few days? A. Yes.

Cross Examination

By Mr. Winter

:

Q. Do you have the original records with you?

A. No.

Q. What do you mean when you say you had them,

personally sent them out and had someone photo-

graph them?

A. I carried them out to the photographer.

Q. And told him to photograph them ?

A. Told ^her' to.

Q. Do you have a photographer there of your

own?

j^ No—a public photographer.

Mr. Winter: This witness can't testify she pho-

tographed the ones he took out there.

Direct Examination (Cont'd)

By Mr. Sherwood

:

Q. Since they were photographed, have you

checked them against the originals to see if they

were accurate reproductions ?

A. Spot-checked them, didn't check every item.

Q. And you have had these photostats in your

personal possession and brought them on the train

yourself, and they haven't been in the ]>ossession of
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the Attorneys [27] until you brought them here to-

day? A. No, sir.

Mr. Winter: Object, that they are not the best

evidence.

Q. Have you spot-checked these, each one against

the original s % ( Indicating )

A. Yes, I did.

Mr. Sherwood : We reoffer them.

The Court: He hasn't said what the result of his

spot-check was.

Q. They are accurate reproductions of the origi-

nals and complete reportrayals of the originals ?

A. Yes, they are.

Mr. Winter: Object to them. They are not the

best evidence, if the Court please. The rule is the

originals must be in Court.

Mr. Sherwood: I don't believe that rule applies

to photostatic or carbon copies.

The Court: Are you objecting for any other

reason ?

Mr. Winter : Yes, on the ground of immateriality,

if the Court please. I will waive my objection to their

being copies, if the Court thinks they are material, I

won't take the time of the Court to have the case con-

tinued for the originals.

The Court: I will not say I think they are ma-

terial.

Mr. Winter : May I ask one question ? They might

be material for our purpose. We may waive that

objection. [28]
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Cross-Examination (Cont'd)

By Mr. Winter

:

Q. Does it show tlie income monthly to the trust?

A. Shows day by day, every day the entry is

made.

Q. On what column does it show the income?

A. (Indicating on exhibit) : These are all items

—now, here is cash income, debit, credit, balance

cash princip?^, debit, credit, balance; now, this was

inventory that came in.

Q. Do you total the yearly income?

A. It shows right here; it is totaled every day.

(Indicating on exhibit.)

Q. What is the average daily income, then? I

want to know what the income to the trust was by

the year, do you know that ? A. Yes.

Q. The Exhibit does not show it?

A. It does, yes.

Q. Doesn 't show it in the total ?

A. No, because taxes, things, are taken out as you

go along, if there is any charge to the income you

see, and then you will find here— (Indicating on Ex-

hibit.)

Q. (Interrupting) : You haven't totaled up the

total amount of the income to the trust since you

started? A. Yes, I have the figure.

Q. But that isn't shown on the Exhibit?

A. It is shown there (indicating), but you will

have to add it ; it has been turned over to Mrs. Welsh.

• Q. All the income is turned over?

A. All the net income [29]
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Q. All the net income up to that time ?

A. Yes. May I show you?

Q. Do you also have her accounts at your Bank ?

A. Yes, we do, part of them ; she has accounts in

various Banks. For instance, here is December 31st.

(Indicating on Exhibit.)

Q. I think I understand.

A. Net income $4,514.11; Now, on January 7th,

we gave her a check for that amount, see ?

Q. Yes.

A. Do you want the total?

Q. No, I just wondered if Your Exhibits show it ?

Mr. Winter : We still think the exhibits, in their

present form, are irrelevant and immaterial. We
will waive any objection to their being copies.

The Court: I am not impressed they are very

important, but they might be helpful in arriving at

some fact that I might deem material.

I will overrule the objection, admitting Exhibits

3 to 10, inclusive.

Plaintiff's exhibits 3 to 10, inclusive, photo-

static copies of records, last above referred to,

admitted in evidence and made a part of the

record herein.

Direct Examination (Cont'd)

By Mr. Sherwood

:

Q. Mr. Davis, can you refer to Exhibits 3 to 10,

inclusive, and advise the Court as to the total amount
of the princip?^ of the trust still in the possession

and [30] control of the Bank?
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Mr. Winter: The same objection, it is irrelevant,

immaterial.

The Court : Overruled.

A. $187,670.76,—is the date closed there. (Indi-

cating on Exhibit.)

Q. That was what date? January 24, 1942?

A. January 24, 1942.

Q. And have you still on hand any net income

not paid over to Carrie Welsh?

A. Whatever has been since the 1st of January

1942, yes.

Q. You have paid over all the net income up to

the 1st of the year, the year 1942?

A. Yes, that is right.

Q. And did you verify, on behalf of the Baker-

Boyer National Bank the Final Account and Report

and Petition for Distribution in the Welsh Estate?

A. Yes.

Q. The source of the figures that went into that

Account were derived from your books and records,

kept in the regular course of business ?

Mr. Winter: If the Court please, I think we

ought to have the witness testify. Every one of these

questions is leading—the witness is always saying

''Yes". This is not a divorce calendar. I think the

witness should answer.

The Court : You may read the question.

The Reporter: (Repeats the question.)

Mr. Sherwood: I think that is leading, Your

Honor. [31]
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The Court : Do you withdraw it ?

Mr. Sherwood: Yes, Your Honor.

The Court : All right.

Mr. Winter: We have stipulated, if the Court

please, that the Inventory, which was filed as a part

of the record—isn't the Inventory part of the

record?

Mr. Sherwood: The Inventory hasn't been filed,

just the Final Account, but I don't think it is im-

portant, anjrway.

Q. Mr. Davis, under the Federal Rules, regard-

ing the conducting of a trust, you are required to

maintain at all times a copy of any statement ren-

dered to the beneficiary of the trust.

Mr. Winter: I object to that, asking this witness

to construe the law for a conclusion of the witness,

entirely.

The Court : He may state if he understands

Q. (Interrupting) Does the Bank maintain, as

a part of its permanent records, a copy of the origi-

nal statements given to the beneficiary of the trust,

of each trust that you have there? (Indicating).

A. Yes.

Q. And you have maintained copies pursuant to

that Federal Regulation in this trust Estate ?

A. Yes.

Q. And how often have you rendered account-

ings to Carrie Welsh as to the net income from the

trust ?

A. Once a year, except the first year I believe

we rendered it semi-annually, but she said she
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didn't care for it semi-annually, she would rather

have it [32] annually, altogether, but she wanted

her money twice a year—''never mind about the

statement in the middle of the year."

Q. Exhibits 3 to 10, admitted in evidence here,

reflect the payment of approximately how much per

year?

Mr. Winter : The Exhibits speak for themselves.

The Court: I would just as soon hear it.

Q. For the benefit of the Court?

A. Well, the trust was opened, I think, on May

9th, 1938, and from that time up until December

31st, 1941, which would be less than four years,

$28,105.00 was paid to Mrs. Welsh as net income,

if I have added it correctly?

Mr. Winter: What is that figure, again?

A.. $28,105.00.

Q. And, Mr. Davis, you testified on Counsel's

examination, that she maintains, at least, some of

her accounts in your Bank? A. Yes.

Q. And, can you apprise the Court as to whether

or not that is a substantial account, or those ac-

counts are substantial?

A. Well, we consider them substantial ; they run

into five figures.

Q. Do you know, of your own knowledge, slie

maintains accounts in other banking institutions in

Walla Walla?

Mr. Winter: Of your own knowledge?

Q. Yes or no?
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A. I don't know what you would consider "'vay

own knowledge"; she told me [33]

Mr. Winter: (Interrupting) Have you seen

them? A. She told me she had.

Mr. Winter: Your answer is ^^no", isn't it?

A. Yes. I have to get my knowledge from some-

body; I might get it from the institution or from

her.

Q. She has an intermediary you advise with,

assisting Mrs. Welsh in some of her business affairs ?

A. Yes.

Q. And you, from time to time, examine her bank

books ? A. Yes.

Q. In other banks as well as your own?

A. No.

Mr. Winter: Counsel is leading the witness in

every question.

The Court: He led the witness but, in this par-

ticular instance, the witness didn't follow him.

Mr. Winter: I wasn't listening to the answer.

The Court: He tried to lead the witness.

Mr. Sherwood: / wasn't my purpose to lead;

I was trying to shorten this up.

Q. Mr. Davis, do you recall the facts relating

to the partition of the Estate, what led up to that

partition ?

A. You mean, the division of the Estate?

Q. Yes.

A. Yes, that is our duty to divide it, as the Exe-

cutor.
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Q. And the Bank caused to be appointed three

Commissioners to appraise the property before that

division was consummated? [34]

A. The Bank didn't appoint them, no.

Q. Caused the Court to appoint them?

A. I don't know ''caused the Court", the

Court

Q. (Interrupting) You petitioned for the dis-

position of the properties? A. Yes.

Q. Now, there was an additional State tax as-

sessment forwarded to the Bank as Executor some

time following the original assessment, Mr. Davis?

A. Yes.

Q. And before paying the additional State tax

assessment, were you endeavoring to make a com-

promise with the Government?

Mr. Winter: I object to that as irrelevant and

immaterial. The facts have all been stipulated

with respect to the assessment, when it was paid,

who paid it.

The Court: What was the purpose?

Mr. Sherwood: For the purpose of explaining

the order that was entered on March 29th, 1940,

in the Probate Cause relating to the State tax; I

offer it to show that we endeavored to compromise

with the Federal Government about that time and

we couldn't get the State to fix the tax, so that we

could take our deduction for State Inheritance Tax

from the Federal tax and we were trying to work

it out, between the two Departments, and that

finally led up to the Court proceedings resulting
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in the Order of March 29th, 1940, and this is a pre-

liminary question, showing there were negotiations

for com2)romise pending at that time. [35]

The Court: How long is your case going to

take?

Mr. Sherwood: This witness, and one short wit-

ness, that is all.

The Court: I will overrule the objection.

Q. Were there compromise negotiations pend-

ing with the Federal and State Tax Officials just

prior and subsequent to the additional assessment

of taxes by the Federal Government?

A. There was a compromise pending with the

technical staff.

Q. What was the first notification you received

of that additional assessment?

A. From the State?

Q. From the Federal Government?

Mr. Winter: I object to that. The assessment

shows on its face.

A. I don't remember the date.

The Court: The objection is withdrawn, isn't

it?

Mr. Winter: Yes, Your Honor.

Q. What steps, if any, did the Bank take

through you to obtain settlement of the Inheritance

Tax due the State of Washington about that time?

Mr. Winter: I object to that as irrelevant and
immaterial.

The Court: Read that question?
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The Reporter: (Repeats the question.)

The Court: You object to that?

Mr. Winter: Yes, Your Honor. [36]

The Court: I make a reservation of ruling as

to this and you may proceed to interrogate him

with the right of the defense Counsel to cross-ex-

amine, without waiving thereby his objection.

Q. Mr. Davis, the State Inheritance Tax car-

ried 8 percent interest and the Federal 6 percent

interest—does that refresh your recollection?

A. That is my recollection of it, yes.

Q. And did you, through Mr. Evans, the attor-

ney for the Estate, negotiate with the Washington

State Inheritance Tax Division for a settlement of

the State Tax about the time of this additional as-

sessment by the Federal Government?

A. We were very anxious to get the tax settled.

Q. To save interest?

A. To save interest and get a settlement.

Q. Did you receive a letter from the Inheritance

Tax Escheat Division, which is in evidence here

attached to the stipulation?

Mr. Winter : That was for the purpose of show-

ing

The Court : (Interrupting) We will take a five-

minute recess.

(Short recess)

Q. (Continuing, by Mr. Sherwood.) I referred

to ''Exhibit L" attached to the stipulation just

prior to the Recess.
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The Court: This was all under the reservation

of ruling; when you finish this offer by testimony,

you advise the Court and I will give Mr. Winter

tlie opportunity to cross-examine.

Q. I refer to Exhibit L annexed to and made
a part of the [37] stipulation filed in this proceed-

ing. Did you receive that, or was that called to

your attention by the Attorney for the Estate?

A. I think, maybe, it was; we didn't receive it,

no, not from the State.

Q. It was called to your attention?

A. Yes.

Mr. Winter: I might point out to the Court

that is part of the stipulation, for the purpose of

showing payment of the State of $6.07 and for no

other purpose, according to the stipulation.

Q. The amount of taxes paid the State of Wash-
ington is how much?
Mr. Winter: That is shown on the Exhibit, ad-

mitted by the stipulation to show that payment.

Q. Now, Mr. Davis, the total deductions claimed

in your state tax return, which is a part of the stip-

ulation and the exhibits annexed thereto, total $7,-

942.82, made up of the following items: Funeral
Expenses ?

Mr. Winter: (Interrupting) We object to the

deductions.

The Court: This is under the offer of proof.

Mr. Winter: I withdraw it, then.

Mr. Sherwood: Then, I will defer asking that
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question, Your Honor, until after he examines un-

der my offer of proof.

Mr. Winter: Have you finished your offer of

proof ?

Mr. Sherwood: Yes, relating to Exhibit L.

The Court: What was your purpose"? [38]

Mr. Sherwood: The purpose of offering L, that

a controversy existed between—prior to the entry of

the order of March 29, 1940, which was commented

upon by Counsel in his opening statement, which

Order was entered in the Welsh Estate probate pro-

ceedings in fixing the additional State Inheritance

tax and that explains the entry of that Order at a

date following the entry of the decree of distribu-

tion.

The Court: All right, you may cross-examine,

if you please, without waiver.

Mr. Winter: We will rely on our objection.

No cross-exmination of that issue.

. The Court: All right.

Q. (By Mr. Sherwood, continuing Direct Exam-

ination.) Mr. Davis, the total deductions claimed

in the State tax return, which is a part of the stipu-

lation and exhibits annexed thereto, is $7,942.82,

made up of the following items: Pimeral Expense,

$290.27; Executor's fees, $2,750.00; Attorney's fees,

$2750.00; Miscellaneous Administration Expense,

$138.46; Claims filed in the Estate, $214.09; sup-

port of surviving widow, $1800.00—1 will ask you

if those items were all bona fide expenses of the

Estate?
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Mr. Winter: I object to that as irrelevant and

immaterial, there is no issue here as to whether or

not any other deductions other than—or claim for

credits other than the two amounts which are al-

leged to have been donated to charity or given to

charity under the Will. The plaintiff, by his claim

of refund and by his suit made no other issue

as to whether or not [39] the Commissioner erred

in any other items.

The Court: Is that the purpose?

Mr. Sherwood: The burden is on the taxpayer

in these proceedings to establish the amount of

tax that may be due and I offer to show those are

bona fide deductible expenses of the Estate, shown

on the state tax return and if he admits we are

entitled to those deductions, I won't have to prove

them.

Mr. Winter: We admit he is entitled to every

deduction allowed by the Commissioner as shown

on the assessment list.

The Court: Did the Commissioner allow those

deductions ?

Mr. Sherwood: Tentatively.

The Court: He now admitted you are entitled

to all deductions which the Commissioner allowed.

Mr. Winter: Only tentative allowance—first, he

allowed over $1,000 tentatively as a payment to the

State; that was later reduced to the amount actu-

ally paid of $600.00, an additional tax assessed for

that amount not here in issue.
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The Court : The deductions of the Commissioner

allowed, you concede are proper?

Mr. Winter : Yes, Your Honor.

The Court: Is there any necessity for this tes-

timony, then?

Mr. Sherwood: There isn't now.

Mr. Winter: The burden of proof is on the

plaintiff to show these specific amounts we are talk-

ing about are allowable deductions ; that is the only

issue.

Mr. Sherwood: You may cross-examine. [40]

Cross Examination

By Mr. Winter

:

Q. I think you stated, Mr. Davis, that Mrs.

Welsh now has a manager or a financial adviser?

A. No, I think that was Counsel; she has a

financial adviser, I would say.

Q. Do you know who that is? A. Yes.

Q. Who is it?

A. Nettie Galbreath, Principal of St. Paul's

School, lives across the Street; she has been a

friend of theirs many, many years, of the family.

Q. Does she live with Mrs. Welsh?

A. No.

Q. Who does Mrs. Welsh have taking care of

her? A. A housekeeper.

Q. And nurse?

A. At times; I think mostly a housekeeper and

she has a doctor who comes to see her every few

days.

Q. More than one doctor, or several?
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A. I think one, as far as I know.

Q. You said she moved out of the house. That

is, the old homestead? A. Yes.

Q. Shortly after? A. Yes.

Q. In the partition, without looking it up, who
got the old homestead? Was that part of her half

of the community?

A. Mr. Winter, the old homestead was sold be-

fore the [41] estate was closed and Mrs. Welsh
signed the contract, along with the Executor to

show she approved it,—on installment payments,

because it shouldn't stand there idle, you know.

Q. How long after Mr. Welsh's death would

you say approximately? You said "^ short time",

what do you mean by ^^a short time"?

A. She moved.

Q. Yes, a month or two months or years?

A. No, within two months, I am quite sure.

Q. Did she build this new house?

A. No, she bought it.

Q. Did she come to you for the money to buy
this house, as trustee?

A. Yes, not as trustee, executor at that time,

she says ''You must buy that house", we talked to

the Judge about it, he said there was plenty of

njoney there and if it would help Mrs. Welsh to

be more satisfied to go ahead and buy it and he

would approve it; she approved and o. k.'d it and
she took it as a part of her distribution for what
we paid for it, $5550.00.
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Q. You say you have been advised she has ac-

counts in other banks ^ A. Yes.

Q. Other investments?

A. Yes, Miss Galbreath told me she had.

Q. Has she a safety deposit box in your bank?

A. I think not.

Q. You don't know whether she has in some

other bank'? A. I couldn't say. [42]

Q. Are you at all familiar with her invest-

ments, personally?

A. Mr. Winter, I am familiar with all the

investments that went to her from the estate, of

course, and I doubt very much if she has made

much investments since.

Q. I didn't ask you if you '^doubted"—do you

know of your own knowledge? A. No.

Q. You wouldn't know to what extent they

would have been, of course? A. No.

Q. You don't act as her financial adviser?

A. No, sir.

.Q. You don't know of your own knowledge

whether she has used all of the income for her

own support, do you?

A. No, I don't, of my own knowledge.

Q. You don't know how much of her own sep-

arate ])roperty she has had, she used?

A. I know she has the ranches yet.

Q. Do you know of your own knowledge? Have

you seen the deeds? Examined the records to them?

A. I know she got them and it would come to

Tuy knowledge if she passed them out.
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Q. That is the only reason you know she has

got theni*? A. Yes.

Q. You don't know what encumbrances she has

got on th(Mn, of your own knowledge'?

A. We see a copy of the records every day.

Q. And you look at them? That is your only

knowledge'? A. No. [43]

Q. If she had been given mortgages and hadn't

recorded them, you wouldn't know, would you*?

A. No, sir.

Q. You don't know whether she deeded all her

property away, her separate property to her chil-

dren and not recorded it?

A. I know she deeded one place that Mr. Welsh

bequeathed his half interest to his son and she

turned around and deeded her half right away to

him. That is a small place, small in value.

Mr. Winter: That is all.

Redirect Examination

By Mr. Sherwood:

Q. That is the piece of property mentioned in

Mr. Welsh's will as being the real estate he wanted

his son to share in?

A. Yes, it was bequeathed to him in his will,

his half interest.

Q. And she deeded her half interest to him fol-

lowing Mr. Welsh's death? A. Yes.

Q. The consideration for the new house was

$5500.00?

Mr. Winter: That is leading the witness.
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A. I just said that, in answer to your question,

Mr. Winter.

Mr. Winter: I am not talking to Mr. Davis.

The Court: Sustained.

Q. Mr. Davis, could you tell me what the old

house sold for, of your own knowledge? [44]

A. Yes.

Q. How much?

A. $3600.00, including the carpets on the house,

afterwards valued at $200.00, considering the real

estate $3400.

Q. And there were no mortgages on any of the

real estate property at the time it came into your

possession? A. No, sir.

Mr. Sherwood: That is all.

(Witness Excused)

MRS. HOWARD MULLEN,

called as a witness on behalf of the plaintiff herein,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. State your full name, please?

A. Mrs. Howard Mullen.

Q. Where do you live?

A. 910 Hobson Street, Walla Walla.

Q. Did you know Mr. George T. Welsh in his

lifetime ?

A. Yes, I did, I knew him the last four years.
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Q. And did you know Mrs. Welsh?

A. Yes, I know her.

Q. Did you reside in their home ? A. Yes.

Q. During what period?

A. The last four years of Mr. Welsh's life.

[45]

Q. And did you reside there following his death ?

A. For about two weeks.

Q. And, will you tell the Court, from your ob-

servance of the manner of their living there and

the home, what standard of living they observed ?

A. They lived very

—

Mr. Winter: (Interrupting) I object to that as

irrelevant and immaterial.

The Court: Overruled.

A. (Continuing)—modestly, very conservative;

had what they wanted but they weren't extrava-

gant.

Q. And what was Mrs. Welsh's general condi-

tion of health at the time of Mr. Welsh's death?

A. She was very poorly.

Mr. Winter: That is a conclusion. This witness

is not qualified to testify to a person's health. She

can testify to the facts, what she observed.

The Court: I think a layman, who lived in the

house four years, is qualified to testify as to the

health of a resident of the house. The Court is not

required to accept their judgment as controlling.

The objection is overruled.

Q. What did you observe as to her general con-

dition of health at that time ?
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A. She was very poorly, wasn't allowed to walk

around home alone, we had to help her whenever

she walked anywhere.

Q. For the four years previous to the time you

left there? When you first went there, what was

the condition of [46] her health?

A. She was poorly then.

Mr. Sherwood: I think that is all. (Witness ex-

cused)

Mr. Sherwood: Is there any question about the

nature of this Methodist Foundation, as a

proper-

Mr. Winter: (Interrupting) The Commissioner

made no issue—as a charitable institution, merely

as to the amount and

The Court: (Interrupting) It is conceded

then ?

Mr. Winter: (Interrupting) They are a charita-

ble institution.

The Court: This is a charitable institution?

Mr. Winter: Yes.

Mr. Sherwood: That is public charity, within

the meaning of the Act, that is as to the old, aged

and poor people and worthy young people that are

provided for under the will?

Mr. Winter : I don 't understand—the will speaks

for itself; we are not offering any evidence to con-

trovert it, on that point, I am not conceding every

one to whom the trustee pays may be charity, but

the Commissioner has made no issue of it, it is

merely on the gromids that I have no evidence on it.
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Mr. Sherwood: Then, let me understand, the

burden is on us to prove ?

The Court: (Interrupting) I understand that,

as far as the organization "? [47]

Mr. Winter: (Interrupting) As far as the be-

quest to charit.y is concerned, the Government made
no issue that they are not bequests to charity, if they

are specific and come within the terms of being in an

amount certain and passing as such at the time of the

testator's death.

The Court: Well, assuming you are not making

any objection, are you conceding it ?

Mr. Winter : We are conceding it.

The Court : You concede those are charities ?

Mr. Winter : As such, yes, both items.

Mr. Sherwood : Then I withdraw this witness.

Thank you, Reverend Sprague.

(Witness leaves the Stand.)

Mr. Sherwood : I will call Mr. Evans.

MARVIN EVANS,

called as a witness on behalf of the plaintiff

herein, being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name is Marvin Evans? A. Yes.

Q. What is your profession?

A. Attorney-at-Law.
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Q. How long have you practiced law, as a mem-

ber of the Bar of the State of Washington?

A. Ever since 1894. [48]

Q. Mr. Evans, you were well acquainted with

George T. Welsh in his lifetime? A. Yes.

Q. And acted as his attorney for sometime?

A. Yes.

Q. For how many years?

A Well, I would have to estimate that; I kept

no record of it. I suppose, 10, 12, 15 years, some-

thing like that.
-, +v

Q. And you were, of course, acquauited witn

Carrie, his wife? A. Yes.

Q. You were in and out of their home, I assume ?

A. Yes.
.

Q. And they were at your office on occasions?

A I mean him, but not Mrs. Welsh.

Q Now, just prior to 1930, the date when this

will was executed by Mr. Welsh, did you have some

preliminary conversations with Mr. Welsh and Mrs.

Welsh regarding the will ? A. Yes.

Mr. Sherwood: I assume you want to make the

same objection?

Mr. Winter: Not to that question, we have no

objection.

Q. You drew this will which is m evidence here

as a part of the stipulation? A. I did.

Q. And you were advised by Mr. Welsh of the

nature and extent of his properties ? [49]

Mr Winter: I object to that-but, I will with-

draw that objection to the question, and object to
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it on the ground it is leading. He doesn't have to

lead Mr. Evans, I am sure.

The Court : It is leading, but I will let it stand.

A. What is the question?

Q. Were you acquainted with the extent of their

community property holdings?

A. I knew about their lands definitely; I didn't

know all about their securities, like bonds and

stocks ; I didn't know all about them.

Q. Mr. Evans, will you just briefly tell the Court

what lands were owned, what the nature of the

lands owned by them was in 1930?

A. Chiefly, farmlands.

Q. Wheat-growing lands? A. Yes.

Q. Would they be income yielding properties?

A. Yes.

Q. Substantial income? A. Yes.

Q. And Mr. Welsh had been a wheat farmer for

most of the years of his life there in Walla Walla

Valley?

Mr. Winter: I object to that as leading and the

witness only Imew him for ten or fifteen years.

A. I have known them for many years, trans-

acted business with them 12 or 15 years.

The Court: The objection is overruled. I will

let him answer. [50]

I might say. Counsel, that any time you get a

question that you really wish answered, because you

deem it is important, the less leading the question

is the more persuasive the answer will be.

Mr. Sherwood: I realize that, Your Honor.
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The Court : All right.

Q. Now, Mr. Evans, what conversation did you

have jointly with Mrs. Wfelsh and Mr. Welsh prior

to the drawing of Mr. Welsh's will? who was pres-

ent and when did it take place ?

Mr. Winter: I object to it.

The Court: You are objecting to this conver-

sation?

Mr. Winter : Yes, Your Honor.

The Court : I will make the same reservation of

ruling on this phase that I made as to Mr. Davis'

examination.

A. In the first instance

The Court: (Interrupting) Reservation of rul-

ing on a deemed offer of proof.

A. In the first instance, Mr. Welsh came to my

office and said in substance that he and Mrs. Welsh

intended to make their wills and wanted me to

come down and discuss the matter with them. A
date was agreed upon and I did go do\ra to the

house and had a conference with both Mr. and Mrs.

Welsh, all three of us being in the room at the

same time and present.

Q. Now, how long was that before the will was

executed ?

A. Well, I think that it was approximately a

month.

Q. Now, Mr. Evans, did Mr. Welsh—just tell

what Mr. Welsh [51] told you in the presence of

his wife there at that time ?

A. Of course, I can't repeat his language; I can
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repeat the substance of his language. He told me

in her presence that they wanted to will—he wanted

to will his estate in trust; he told me the benefi-

ciaries to be made of the trust; he told me the

amounts that he had decided upon to give to the

beneficiaries of these trusts.

Q. Did he tell you of his intentions regarding

his grandson and son as to the specific amounts that

he wanted to go to them?

A. Well, as to his son, he wanted to give to his

son his community half in a certain property lying

between Walla Walla and Lowden, subject, how-

ever, to a life estate in the property to Mrs. Welsh

as long as she lived.

Q. And to the grandson?

A. Well, now, of course, that is the son—

I

didn't complete that. He wanted to will him the

income on $30,000.00 during his lifetime, subject

to the life estate in Mrs. Welsh.

Q. And, as to the grandson?

A. The same provision, only the amount was

$12,500.00.

Q. He seemed to have those amounts definitely

in mind at that time, did he ?

A. He did.

Q. Did you discuss with him the amounts that

would go to the trust?

A. I, of course, didn't know how much the

amounts would be, [52] that would depend upon the

size of his estate.
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Q. Did he seem to have a complete knowledge

of the extent of his estate, and did she?

A. Of course, I had quite an extensive knowl-

edge of his estate, myself, other than more or less

details as to stocks and bonds I didn't know.

Q. Did they seem to have an appreciation of the

extent of their estates? A. Yes.

Q. Both of them?

A. Apparently, as far as I could see.

Q. Now, Mr. Evans, I will ask you if at any

time during the probate proceedings, upon this es-

tate, Carrie Welsh, or anyone acting in her behalf,

including her attorneys, Pettigo, Watson & Goss,

ever made any contention, demand for any part of

the corpus or the principal of the midivided com-

munity interest of Mr. Welsh? A. No.

The Court: This is still in your reservation of

ruling ?

Mr. Sherwood: Yes.

Q. And did Mrs. Welsh or her attorney or any-

one acting in her behalf ever in writing or orally

approach you as Attorney for the Estate, for the

purpose of obtaining any portion of the principal

or corpus of the George T. Welsh trust estate?

A. No, sir.

Q. And, did Mr. Watson, of counsel for Mrs.

Welsh, prepare or assist in the preparation of the

stipulation which is in evidence here as a i)art of

the original stipulation [53] lilod in this proceed-

ing?

A. He and I together worked it out.
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Q. And did he take the acknowledgment of Mrs.

Carrie Welsh on that stipulation?

A. He did.

Q. Was there any discussion between you attor-

neys acting for—you, acting for the estate, execu-

tor and trustee, and Mr. Watson, acting for Mrs.

Welsh, regarding the estate taxes at the time that

the stipulation was drawn ?

A. Well, as I understand your question, I don't

recall that there was.

Q. And, did you have in mind, when you pre-

pared that stipulation,—you, acting for the estate,

that it had behind it any purpose to affect the

amount of the estate taxes?

A. I realized, of course, there would have to be

estate tax and estate inheritance tax upon the resi-

due of Mr. Welsh's half.

Q. But when you prepared the stipulation, did

you prepare the stipulation for the expressed pur-

pose of affecting the amount of the tax ?

A. Yes, in order to determine what the prop-

erty was going to be.

Q. In order to determine^— ? what property

would be?

A. What property would be decreed to the

Welsh estate and what property would be decreed

to Mrs. Welsh.

Q. But when you prepared the stipulation, you

didn't prepare it for the purpose of affecting, re-

ducing the estate taxes? It was merely for a par-

tition? [54] A. Yes.
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Q. And did you follow the statutory procedure

in effe<3ting that partition? A. I did.

Q. Were Commissioners appointed?

A. They were.

The Court: This witness answered a question,

when you put it to him as a question, one way—

you gave a very leading question and he answered

it the other way.

Mr. Sherwood: Your Honor, I think that he had

one thing in mind and I had another at the time

he answered the first time—I just wanted to ask

it over again to straighten it out so that the fact

would be brought out.

The Court: If there is any seeming contradic-

tion in the two answers, I have already indicated to

you which answer is apt to be the more persuasive.

Mr. Sherwood: I don't think he understood my

question the first time. Your Honor. He was look-

ing upon it as a lawyer, rather than as a factual

matter. I think he said, of course an estate tax

was due, that would affect the estate tax, the stipu-

lation; I wanted to bring out the stipulation wasn't

prepared, we having anything in mind about reduc-

ing it through the stipulation.

The Court: Counsel, you make it very difficult

for the Court, if you think he doesn't understand

the question and are hoping for a different answer;

I think the clarifying question should not be lead-

Mr. Sherwood: I didn't intend it as sucli. I .lUSt

wanted to straighten the witness out.
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Q. Mr. Evans, would you advise the Court the

true answer, the fact as to the matter of the prep-

aration of the stipulation in relation to the matter

of estate taxes'?

A. Well, if I get your question, when we pre-

pared the stipulation—let the hammer fall where

it would, where it might, whenever it came to the

George T. Welsh Estate, of <3ourse there would be

a tax to be paid on that and likewise—on that, yes.

Q. And that that went in trust for charitable

purposes, you considered would not be subject to

the estate tax?

A. I didn't so understand it; I thought, wouldn't

be subject to a tax.

Q. And that procedure wasn't initiated, the use

of the stipulation, to evade a tax ?

A. No, sir, no, not part of that, anyway.

Q. Now, Mr. Evans, could you tell the Court

whether or not Mr. and Mrs. Welsh lived extrava-

gantly or otherwise ?

A. They lived economically; they lived plainly,

but they were quite conservative and frugal.

Mr. Sherwood : I think that is all.

Mr. Winter: No cross-examination.

A. (Volunteering) There is on question you

didn't ask me about, that was taken up with me by

Mr, Welsh

—

The Court: (Interrupting) I would suggest

that you talk with Comisel privately and then if

there is a question to be asked, that he ask it.

A. All right. [56]
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Mr. Winter: Then I withdraw my waiver of

cross-examination, Your Honor.

Mr. Sherwood: That is all, Your Honor.

Mr. Winter: No cross-examination.

(Witness Excused)

Mr. Sherwood: If all the Exhibits are offered

and received in evidence, we rest.

The Court: AH of the Exhibits offered, have

been received in evidence.

Mr. Winter: If the Court please, I would like

to have marked for identification as defendant's

exhibit
, , »

The Clerk: Interrupting "A", marked for

identification.

Mr Winter: The purpose is to refute any in-

ference with respect to the-I only offer it m re-

buttal to the evidence. It is an offer of proof with

respect to a compromise before the Techmcal Staff.

I don't know the purpose of the testimony offered

but it is to rebut any and it is also in compliance

with your subpoena served upon the Government

to produce the Technical Staff Report; that is a

waiver of restrictions and consent to the assets.

There was some question, the date of the tax was

waived and the tax was assessed, as to Mn-
or not it was prior or subsequent to the fihng of the

netition in the Superior Court.
"^

We will offer in evidence Govo.-nment's Exhibits

A and B, certified copies of the -iver of restnc^

tion [57] against immediate assessment ot tax and
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memorandum, Technical Staff, in the Estate of

George T. Welch, deceased.

Mr. Poe : Mr. Winter, is that for the purpose of

answering the allegation of the complaint, that the

plaintiff had no opportunity to go before the Board

of Tax Appeals in relation to the last assessment

made against the taxpayer?

Mr. Winter: Shows tentative allowance allowed

with respect to the estate and in answer, also, to

the date of conference with the Technical Staff,

being prior to 1940, at the time you filed your peti-

tion in the State Court and shows the date of the

assessment.

It is in rebuttal to your evidence.

Mr. Poe : We have had our day in Court, so

we don't mind that last deficiency being given with-

out a 90-day letter, which was assessed without such

a letter.

Mr. Winter: That is consent of the assessment

and shows the basis of the assessment, based upon

an agreement reached before the Technical Staff.

The Court: Exhibit A and Exhibit B are

offered *?

Mr. Winter : Yes, Your Honor.

The Court: Any objection?

Mr. Poe: No objection.

The Court : Exhibits A and B are admitted.

Defendants' Exhibits A and B, the documents

last above referred to, waiver of restriction [58]

against immediate assessment of tax and memo-

randum. Technical Staff, admitted in evidence

and made a part of the record herein.
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DEFENDANT'S EXHIBIT A

(Cut)

United States of America

Treasury Department

Washington

January 29, 1942.

Pursuant to the provisions of Section 661, Chap-

ter 17, Title 28 of the United States Code (Sec-

tion 882 of the Revised Statutes of the United

States), I hereby certify that the annexed is a true

copy of Pacific Division, Technical Staff Action

Memorandum dated December 28, 1939, (with sup-

porting statement atttached), to Internal Revenue

Agent in Charge, Seattle, Washington, signed by

Virgil Bean, Head of Division, in re: Baker-Boyer

National Bank of Walla Walla, Washington, Execu-

tor, Estate of George T. Welch, Deceased, on file in

this Department.

In Witness Whereof, I have hereunto set my

hand, and caused the seal of the Treasury Depart-

ment to be affixed, on the day and year first above

written.

By direction of the Secretary of the Treasury

:

[Seal] F. A. BIRGFELD,
Chief Clerk, Treasury De-

Department.

MW WWB Amr BM SSF JPW H
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Post-Reviewed March 13, 1940

C-TS:PD
S:WWP>

BUREAU RECORD

Pacific Division, Technical Staff

Action Memorandum
In re Conference Report dated June 17, 1939

(MT :ET-2125-Washinton) T.S. No. E-2

Taxpayer

:

Estate of George T. Welch, Deceased,

Baker-Boyer National Bank of Walla Walla,

Washington, Executor.

Represented by:

Cameron Sherwood,

Marvin Evans,

Walla Walla, Washington.

Burns Poe,

Tacoma, Washington.

Collection District: Washington.

Deficiency found
Date of Death Kind of Tax by I. R. Agt. in Chg. Limitation

April 15, 1937 Estate $21,417.55 March 17, 1941

International Eevenue Agent in Charge,

Seattle, Washington.

I return herewith the file relating to the above-

described case, accompanied by a statement which

embodies a proposal for closing the case. This

statement has my approval and is incorporated as a

part of the record of the case. The Staff Division

has reached the following

—
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DECISION:

The finding of the Internal Revenue Agent in

Charge in this case, as set forth above, is sustained.

The taxpayer accepts the foregoing determina-

tion, as set forth in the accompanying agreement,

which waives the statutory restrictions on assess-

ment and collection.

Appropriate action should be taken imder the

provisions of paragraph 7 of the Conmiissioner's

memorandum establishing this Division.

By direction of the Commissioner:

VIRGIL BEAN
Head of Division.

(Margin Notation)—3/22/40 No. 81 in evidence.

W.W.B. 12/21/39

J.B.H. 12/21/39

Date: Dec. 29, 1939

Case examined 3-22-40 AWN

Pacific Division, Technical Staff

Supporting Statement

In re Conference Report dated June 17, 1939

(MT :ET-2125-Washington) T.S. No. E-2

Taxpayer

:

Estate of George T. Welch, Deceased,

Baker-Boyer National Bank of Walla Walla,

Washington, Executor.
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Represented by:

Cameron Sherwood,

Walla Walla, Washington.

Burns Poe,

Tacoma, Washington.

Collection District: Washington.

Deficiency found

Date of Death Kind of Tax by I. R. Agt. in Chg. Limitation

April 15, 1937 Estate $21,417.55 March 17, 1941

Head of Division:

The above-entitled case, referred to the Pacific

Division of the Technical Staff at the request of the

taxpayer, has been considered by the undersigned.

In response to requests conferences were granted

at Seattle, Washington, on August 25 and 28, Sep-

tember 1, 8 and 27, October 4 and 12, November 1,

and December 5, 1939, for the purpose of reaching

a settlement of the case. At the conference on Aug-

ust 25, Burns Poe and Marvin Evans, attorneys,

and N. A. Davis, Vice President of Baker-Boyer

National Bank of Walla Walla,, represented the

taxpayer, while at each of the subsequent confer-

ences Mr. Poe appeared alone.

The issue in the case is the amount, if any, of

the deduction to which the taxpayer is entitled for

charitable, public, religious, educational, etc., be-

quests.

As the result of the conferences so held the tax-

payer has submitted a signed form 890, waiver of

restrictions against immediate assessment and col-

lection of deficiency in estate tax, in the amount of

$21,417.55 as determined by the Internal Revenue
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Eevenue Agent in Charge. This amount was com-

puted on the basis of a tentative allowance of the

credit provided for in section 301 (c) of the Rev-

enue Act of 1926 as amended, for Washington State

Inheritance Tax, subject to proof of payment there-

of. It appears that determination of liability of the

estate for State Inheritance Tax is being deferred

pending final determination of liability for Federal

estate tax. [Marginal Notation : Charity disallowed.]

It is understood to be the purpose of the tax-

payer to pay the amount of the deficiency, together

with interest thereon as provided by law and, m
due course, to file a claim for refund of all or a

portion of the amount paid.

WALTER W. BOND
Assistant Technical Advisor.

[Endorsed]: Filed 2/3/42

DEFENDANTS' EXHIBIT B

(Cut)

United States of America

Treasury Department

Washington

January 29, 1942.

Pursuant to the provisions of Section 661, Chap-

ter 17, Title 28 of the United States Code (Section

882 of the Revised Statutes of the United States),

I hereby certify that the annexed is a true copy of
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Waiver of Eestrictions Against Immediate Assess-

ment and Collection of Deficiency in Estate Tax in

the sum of $21,417.55, dated December 12, 1939,

filed by Estate of George T. Welch, Baker-Boyer

National Bank of Walla Walla, Executor, Walla

Walla, Washington, on file in this Department.

In Witness Whereof, I have hereunto set my
hand, and caused the seal of the Treasury Depart-

ment to be affixed, on the day and year first above

v^ritten.

By direction of the Secretary of the Treasury.

[Seal] F. A. BIRGPELD,
Chief Clerk, Treasury

Department.

MW WWB Amr BM SSP JPW H
C-PD:TS
SrWWB

In re : Estate of George T. Welch Baker-Boyer Na-

tional Bank of Walla Walla, Executor, Walla

Walla, Washington

Waiver Of Restrictions Against Immediate Assess-

ment And Collection of Deficiency in Estate

Tax

Received Dec. 29, 1939, Technical Staff Pacific

Division Seattle Office.

MT-ET-
District of

Pursuant to the provisions of section 308(d) of

the Revenue Act of 1926, the undersigned execu-

tor or administrator of the estate of George T.
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Welch, Deceased, waives the restrictions provided

in section 308(a) of the Revenue Act of 1926, and

consents to the assessment and collection of a de-

ficiency in estate tax in the sum of $21,417.55, to-

gether with interest thereon as provided by law.

On or about October 31, 1939, the Collector of In-

ternal Revenue, Washington District, was given by

the undersigned a check for $8,452.46 in payment of

an expected deficiency in an estate tax of $7845.29

and interest amounting to $609.17.

This waiver is signed upon the understanding

that the Collection shall credit the said payment on

the said deficiency in estate tax of $21,417.55.

Assessment Section Sales Tax Division

Date Waiver Checked 1-15-40. Date of Death

4-15-37. Add'l Int. Assessed $ List

Page Line Clerk (Illegible).

Assessment Section Sales Tax Division

Date Waiver checked 2-16-40. Date of Death

4-15-37. Add'l Int. Assessed $ List. .

Page Line Clerk (Illegible).

[Stamped] Bureau Record.

Estate of George T. Welch Baker-Boyer National

Bank of Walla Walla, Executor

By: N. A. DAVIS, Vice President

(Executor or administrator)

Date December 12, 1939. Walla Walla, Wash.

(Address)

j^ote.—This waiver does not extend the statute of

limitations for refund or assessment of tax, and is
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not an agreement as provided under section 606 of

the Revenue Act of 1928. The submission of the

waiver will not prejudice the right to file a claim

for refund of any portion of the tax, but will expe-

dite the settlement of the case and will reduce the

accumulation of interest, as the regular interest

period terminates 30 days after the filing of the

waiver or on the date of assessment, whichever is

earlier.

[Endorsed] : Filed 2-3-42.

Mr. Winter: The Defendants rest. Your Honor.

The Court: Is there any rebuttal?

Mr. Sherwood: None, Your Honor.

The Court: Is there any reason you should not

present written argument and later, briefly, oral

argument on the point?

How much time would you like for your written

argument ?

Mr. Poe: Twenty days—would that be too

many?

Mr. Winter: That is satisfactory with me. Your

Honor.

The Court: Mr. Poe twenty days and twenty

days by Mr. Winter.

Counsel for plaintiff may have twenty days

in which to serve and furnish the Court with the

opening written argument; the Government may
have until forty days from now^ in which to serve

and furnish the Court with its answering written

argument, and Counsel for plaintiff may have
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until forty-five days from today in which to serve

and furnish the Court with written reply argument.

Ten days after plaintiff's reply written argument

has been furnished to the Court, either party may,

on the first Monday in Seattle thereafter the Court

is present, request the Court to fix the time for

oral argument, each side being entitled to thirty

minutes oral argument and such additional oral

argument as the Court may request. [59]

In other words, I have to listen to you for thirty

minutes a side. I may desire to hear for you much

more extensively. Is that satisfactory, Gentlemen?

Counsel : Yes, Your Honor.

(Adjournment)

[Endorsed]: Filed Feb. 24^ 1942. [60]

[Endorsed]: No. 10409. United States Circuit

Court of Appeals for the Ninth Circuit. Thor W.

Henricksen, formerly Acting Collector of Internal

Revenue for the District of Washington, and Clark

Squire, Collector of Internal Revenue for the Dis-

trict of Washington, Appellants, vs. Baker-Boyer

National Bank, a corporation. Executor of the Es-

tate of George T. Welch, deceased, Appellee. Tran-

script of Record. Upon Appeal from the District

Court of the United States for the Western District

of Washington, Southern Division.

Filed April 26, 1943.

PAUL P. O'BRIEN

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Apjjeals

For the Ninth Circuit

No 10409

THOR W. HENRICKSEN, formerly Acting Col-

lector of Internal Revenue for the District of

Washington; and CLARK SQUIRE, Collec-

tor of Internal Revenue for the District of

Washington,

Appellants,

vs.

BAKER-BOYER NATIONAL BANK, a corpora-

tion, executor of the estate of GEORGE T.

WELCH, deceased,

Appellee.

STIPULATION FOR DESIGNATION OF
RECORD FOR PRINTING

Comes now the appellants and the appellee,

through their respective attorneys, and hereby des-

ignate the entire transcript of record, as prepared

and certified by the Clerk of the United States Dis-

trict Court for the District of Washington, as nec-

essary for consideration of this appeal and the

whole thereof be printed except all of the original

exhibits which are transmitted to be available to the

Court for inspection, and application is therefore

made for such inspection without printing.

J. CHAS. DENNIS,
United States Attorney.

HARRY SAGER,
Assistant United States

Attorney.
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THOMAS R. WINTER,
Special Assistant to the Chief

Counsel, Bureau of Inter-

nal Revenue.

Attorneys for Appellants.

BURNS POE
MARVIN EVANS

Attorneys for Appellee.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Southern

Division, March 27, 1943. Judson W. Shorett, Clerk,

by E.R., Deputy.

[Endorsed]: Piled April 26, 1943. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

STATEMENT OF POINTS AND FURTHER
DESIGNATION OF RECORD TO BE

PRINTED

Conies now the appellants, Thor W. Henricksen,

formerly Acting Collector of Internal Revenue for

the District of Washington, and Clark Squire, Col-

lector of Internal Revenue for the District of

Washington, in compliance with Rule 19(6) of the

Ninth Circuit Court Rules and state that they in-

tend to rely on the following points:

1 The decision of the Superior Court of the

County of Walla Walla, of the State of Washing-

ton, in the suit instituted by the executor against
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the Inheritance Tax and Escheat Division of the

State of Washington, is not binding upon the Fed-

eral courts, nor the defendants. Furthermore, such

decision is contrary to the law of the State of

Washington, as laid down by its highest court.

2. The stipulation entered into between the ex-

ecutor and the widow and filed in the Probate Court

that the trustee should take immediately, and that

she was entitled to a life estate only, is not binding

on the Federal courts nor the defendants.

3. Under the laws of the State of Washington,

the will bequeathed to the widow a life estate plus.

She had the right to use both the corpus and the

income of the estate during her life time.

4. The remainders to charity cannot be valued

with any degree of certainty, as the will provides

that ''no limitation'' is placed upon the widow with

respect to the estate involved, and the District Court

erred in not so holding and determining.

Appellants further designate this statement of

points to be printed in the record on appeal.

Dated this 17 day of April, 1943.

J. CHARLES DENNIS,
United States Attorney.

HARRY SAGER,
Assistant United States

Attorney.

THOMAS R. WINTER,
Special Assistant to the Chief

Counsel, Bureau of Inter-

nal Revenue.

Attorneys for Appellants.
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United States of America,

Western District of Washington—ss.

Due and legal service of the within Statement of

Points and Further Designation of Record to be

Printed is hereby admitted and accepted within the

State and Western District of Washington, on the

17 day of April, 1943, by receiving a true and cor-

rect copy of the original thereof.

BURNS POE
Tacoma

MARVIN EVANS
CAMERON SHERWOOD

Attorneys for Appellee.

[Endorsed]: Filed May 19, 1943. Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Appeals and Cause.]

ORDER THAT CERTAIN EXHIBITS NEED
NOT BE PRINTED

Good cause therefor appearing, It Is Ordered

that the following original exhibits

Plaintiff's Exhibits Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10

Defendant Exhibits: G and M
need not be reproduced in the printed transcript

of record, but may be referred to by counsel in their

briefs and oral argument, and considered by this

Court in their original form.

CURTIS D. WILBUR
Senior United States Circuit

Judge.

Dated: San Francisco, Calif., May 21, 1943.

[Endorsed]: Filed May 21, 1943, Paul O'Brien,

Clerk.
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OPINION BELOW
The memorandum opinion (R. 61-78), findings

of fact and conclusions of law of the District Court

(R. 79-91) are not reported.

JURISDICTION

This appeal (R. 94-95) involves federal estate



taxes. The taxes in dispute were paid as follows:

$7,843.29 and interest of $609.17 on November 1,

1939; $13,574.26 and interest of $1,209.56 on Janu-

ary 9, 1940 (R. 84) ;
$998.57 and interest of $166.43

on March 24, 1941 (R. 85). Claim for refund was

filed on April 30, 1940 (R. 84), and a supplemental

claim for refund was filed on May 9, 1941 (R. 84-85),

both pursuant to Section 910 of the Internal Revenue

Code. The claim for refund was rejected by notice

dated April 17, 1941, and the supplemental claim for

refund was rejected on July 7, 1941. (R. 47.)

Within the time provided in Section 3772 of the

Internal Revenue Code, and on August 19, 1941, the

taxpayer brought an action in the District Court for

the Western District of Washington for recovery of

taxes paid. (R. 2-8) Jurisdiction was conferred on

the District Court by Section 24, Fifth, of the Judicial

Code. The judgment allowed the claim in full and

was entered on February 15, 1943. (R. 92-93.)

Within three months, and on March 16, 1943, a no-

tice of appeal was filed (R. 94-95), pursuant to the

provisions of Section 128(a) of the Judicial Code,

as amended by the act of February 13, 1935.

QUESTIONS PRESENTED

1. The decedent bequeathed to his widow "for

and during her lifetime all the rest, residue and re-



mainder" of his estate '^including the rents, issues and

profits therefrom * * * with the distinct understand-

ing that no limitation is placed on my said wife in

any expenditures which she may make for any pur-

pose, or any accounting be made thereof, with the

then remainder over upon her death unto my Trus-

tee^' to charities after income from part of the re-

mainder is paid to his son and grandson for their

lives, (a) Did the will give the widow the right to

invade the corpus? (b) If so, were the bequests to

charities sufficiently definite and ascertainable as of

the date of testator's death to be deductible in de-

termining the net estate for estate tax purposes under

Section 303(a) (3) of the Revenue Act of 1926?

2. The respondent and testator's widow en-

tered into a stipulation to partition the estate ap-

proved by the Superior Court of the State of Wash-

ington. The respondent also brought suit against the

Washington Inheritance and Escheat Division in the

Superior Court of the State of Washington for ( 1 ) a

determination that the residue of the estate for

charity was for use in the State of Washington and

(2) a construction of the will that the widow had no

power to invade the corpus. The State had sought

an additional inheritance tax because the residue of

the estate to charities was not limited to the State

of Washington. The Superior Court determined the



state inheritance tax issue against the State and in

addition held that the widow had no power to invade

the corpus. Are the decrees entered pursuant to

stipulation and in the State tax proceeding that the

widow had no power to invade the corpus conclusive

for federal estate tax purposes?

STATUTE AND REGULATIONS
INVOLVED

Revenue Act of 1926, c. 27, 44 Stat. 9, as amend-

ed by Revenue Act of 1932, c. 209, 47 Stat. 169, Sec-

tion 807, and Revenue Act of 1934, c. 277, 48 Stat.

680, Sections 403(a) and 406:

SEC 303. For the purpose of the tax the

value of the net estate shall be determined—

(a) In the case of a citizen or resident of

the United States, by deducting from the value

of the gross estate

—

* * *

(3) The amount of all bequests, legacies, de-

vises or transfers, * * * to or for the use of any

corporation organized and operated exclusively

for religious, charitable,^ scientific, hterary or

educational purposes * * *,

* *

Treasury Regulations 80 (1937 ed.)

:

Art. 47. Conditional bequests.—

If the legatee, devisee, donee, or trustee is em-

powered to divert the property or fund, in whole



or in part, to a use or purpose which would have
rendered it, to the extent that it is subject to

such power, not deductible had it been directly

so bequeathed, devised, or given by the decedent,
deduction will be limited to that portion, if any,
of the property or fund which is exempt from an
exercise of such power.

STATEMENT

The relevant facts as found by the District Court

are as follows:

George T. Welch, the decedent, died on April 15,

1937, at Walla Walla, Washington, at the age of 95

survived by his widow, Carrie Welch, then aged 87,

and by his son, Fred Welch, and a grandson, George

Allen. He left an estate of $226,303. This was one-

half of the community estate of which the other half

under the laws of Washington belonged to the widow.

The decedent and his widow had been married and

lived together more than 50 years. (R. 62, 82.)

George T. Welch left a will dated in 1930 and a

codicil, in 1931, which were admitted to probate by

the Superior Court of the State of Washington, Walla

Walla County, as his last will and testament.

(R. 62, 82.) In the will, as modified by the codicil,

he made two cash bequests of $500 each. (R. 62.)

The remainder of his estate he left to his wife by the

following language of Article V (R. 63-64) :

* * * * unto my said wife, Carrie Welch, for



and during her life time, should she survive me,

all the rest, residue and remainder of my estate,

both real and personal, including the rents, issues

and profits therefrom, and of whatsoever the

same may consist and wheresoever situated, with

the distinct understanding that no limitation is

placed on my said wife in any expenditures which

she may make for any purpose or any accountmg

be made thereof, with the then remainder over

upon her death unto my Trustee, hereinafter

named, in trust, nevertheless, for the uses and

purposes hereinafter mentioned * * *
.

"Subject to the life estate hereinbefore given, de-

vised and bequeath [sic] unto my said wife, Carrie

Welch, in my estate, should she survive me as afore-

said," he gave his trustee, the respondent herein,

$30,000, the income, if any, to be paid to his son. Fred

B. Welch. He also gave to his son, subject to the life

estate of the widow, his undivided one-half interest in

certain realty as his son's absolute estate. (R. 62.)

Similarly, subject to the life estate of the widow,

he gave the income from $12,500 in trust to his grand-

son, George B. Allen. The remainder of the $12,500

was bequeathed also in trust for admitted charitable

use by the Board of Conference Claimants, Inc., of

the Pacific Northwest Annual Conference of the

Methodist Episcopal Church. All the remainder of his

estate, subject to his wife's life estate, and the son's

right to the income from $30,000, and his absolute

estate in certain realty, was devised to respondent in



trust for the concededly charitable purposes of provid-

ing support or education for boys and girls, providing

support for the poor, aged and infirm, and erecting

a home for the aged as a memorial to the testator

and his widow. (R. 63.)

At the time the will was executed the wife's half

interest in the community estate was approximately

one quarter of a million dollars. At that time she

was about 80 years of age, an invalid with a brief

life expectancy and of fixed habits of simple fru-

gality. (R. 87.)

The widow entered into a stipulation approved

by the Superior Court of the State of Washington

for Walla Walla County on May 9, 1938, for the par-

tition of the estate (R. 115-164), the effect of which

was to permit the widow to receive only the income

from her husband's property (R. 88).

The Superior Court of the State of Washington

for Walla Walla County entered an order on March

29, 1940, in the matter of the estate of George T,

Welch, deceased, Baker-Boyer National Bank, a cor-

poration, as Executor and Trustee v. State of Wash-

ington, Inheritance Tax and Escheat Division, No.

26994. The order provided in part that the widow had

no right to invade the corpus. No appeal was taken

from the order of the Superior Court. (R. 70.)
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The executor, the respondent herein, filed an

estate tax return with the appellant, Henricksen, Act-

ing Collector, of a gross valuation of $226,303.96, and

a net valuation of $7,325.42 for estate tax purposes.

The estate tax shown on the return and paid by the

respondent was $146.60. The executor took as de-

ductions in the return bequests for religious, charit-

able, scientific and educational purposes, $12,500 to

the Board of Conference Claimants, Inc., of the Pa-

cific Northwest Annual Conference of the Methodist

Episcopal Church (subject to the life estate of the

widow and grandson and $159,035.74 residue, subject

to the life estate of the widow and the life estate of the

son in $30,000, to the respondent herein as trustee,

for the relief of aged, indigent and poor, for the con-

struction and maintenance of a memorial hospital and

home and for the support and education of worthy

boys and girls. (R. 83.)

The Commissioner raised the gross valuation of

the estate to $228,244.50 (not here in question) and

increased the net estate to $180,301.68 by the disal-

lowance of the above described charitable bequests,

thereby increasing the estate tax $21,417.55, which

was paid to the Collector with interest on November

1, 1939, and January 9. 1940. On March 24, 1941,

plaintiff paid an additional assessment and interest

in the total amount of $1,165. (R. 83-84, 85.)



Timely claims for refund of the amounts so paid

were made and rejected by the Commissioner.

(R. 84-85.)

On August 19, 1941, the respondent filed an

action in the District Court for the Western District

of Washington for recovery of the taxes paid, plus

interest. (R. 2-49.) The District Court entered a

judgment for the total amount claimed plus interest.

(R. 92-93.)

STATEMENT OF POINTS TO BE URGED

1. The decision of the Superior Court of Walla

Walla County in the suit by the executor against the

Inheritance Tax and Escheat Division of the State of

Washington is not binding upon the federal courts,

nor the appellants. Moreover, the decision is con-

trary to the law of the State of Washington as de-

termined by its highest court.

2. The stipulation entered into by the executor

and the widow and filed in the probate court to the

effect that the trustee should take immediately and

that the widow was entitled only to the income of the

testator's estate is not binding on the federal courts

nor on the appellants.

3. Under the law of the State of Washington,

the will bequeathed to the widow a life estate, plus.
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She had the right to use both the corpus and the in-

come of the estate during her life time.

4. The remainders to charity cannot be valuated

with any degree of certainty because the will provides

that "no limitation" is placed upon the widow with

regard to the estate involved and the District Court

erred in not so holding and determining.

SUMMARY OF ARGUMENT

I

A. The decedent's will bequeathed the remain-

der of his estate to his widow for life

—

including the rents, issues and profits * * * with

the distinct understanding that no limitation is

placed on my said wife in any expenditures which

she may make for any purpose, or any account-

ing be made thereof, with the then remainder

over upon her death * * * —

in trust to the executor in part to pay the income to

his son and grandson for life and the rest to chari-

ties. This provision, when considered in the context

of the entire will and in light of state decisions, gave

the wife the right, without limitation, to the income

and corpus of the estate during her life.

B. Since the widow was entitled to spend the

principal without limitation, there is obviously no way

of ascertaining the amount of the corpus that she

would use. In those circumstances the amount of
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the charitable remainders was not ascertainable on

the date of the decedent's death. They could not,

therefore, be deducted from the gross estate under the

terms of the statute.

II

The decree of the Superior Court of the State of

Washington partitioning the estate, entered pursuant

to stipulation of the widow and respondent, was not

a decision on the merits of the extent of the widow's

estate under the will and is not conclusive here. It

was in all respects a consent decree, and the court

had no occasion to consider the question on the merits.

Since the widow had a right to give up a portion of

her estate, the decree may be binding on her, but only

the estate she took under the will is relevant.

Similarly, the order of the same court in the ac-

tion brought against the State Inheritance Tax Divi-

sion insofar as it dealt with the extent of the widow's

estate under the will was not a determination on the

merits because the State had no interest in that por-

tion of the decision. Moreover, since neither the widow

nor any of the remainder interests was a party to the

proceeding, the order did not settle their property

rights under the will. Therefore, under well estab-

lished principles the order is not binding in this pro-

ceeding.
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ARGUMENT

THE WIDOW ACQUIRED A POWER TO INVADE
THE CORPUS WITHOUT LIMITATION, RE-

SULTING IN THE UNASCERTAINABILITY
AT TESTATOR'S DEATH OF THE AMOUNTS
BEQUEATHED TO CHARITY UNDER SEC-

TION 303(a) (3) OF THE REVENUE ACT OF
1926, AS AMENDED

A question precedent to that of whether the

amounts of the bequests to charity were ascertainable

at the date of testator's death and, accordingly, the

amounts deductible from the gross estate for estate

tax purposes under Section 303(a) (3) of the Rev-

enue Act of 1926, as amended, supra, is the nature

of the widow's estate under the will. This, of course,

necessitates an interpretation of the will in the light

of state law.

A The will conferred upon the widoiv an un-

limited power to invade the corpus

Under the will as modified by a codicil, the tes-

tator made two cash bequests of $500 each. In Article

V he made a bequest to his widow in the following

language (R. 12)

:

I do hereby give, devise and bequeath unto my

said wife, Carrie Welch, for and durmg her life

time, should she survive me, all the rest, residue

and remainder of my estate, both real and per-

sonal, including the rents, issues and profits
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therefrom, and of whatsoever the same may con-

sist and wheresoever situated, with the distinct

understanding that no limitation is placed on
my said wife in any expenditures which she may
make for any purpose, or any accounting be made
thereof, with the then remainder over upon her
death unto my Trustee, hereinafter named, in

trust, neverthelss, for the uses and purposes here-

inafter mentioned, * * *.

By Article VI (R. 13-15) he gave certain realty

to his son ^^as his absolute estate" but "subject to the

life estate hereinbefore given/' Article VII (R. 16-

18), as amended by a codicil (R. 9-11) subject

to the life estate bequeathed to the widow, gave

$30,000 to the respondent, in trust, to pay the net

income to testator's son for life with the remainder

over for the relief and support of the poor and the

maintenance of the sick or maimed. Article VIII

(R. 19-22), also subject to the widow's life estate,

establishes a trust of $12,500, the income of which

is to be paid to the testator's grandson for life,

with the remainder over, including unused net income,

to the Board of Conference Claimants, Inc., of the

Pacific Northwest Annual Conference, Methodist

Episcopal Church. Article IX (R. 22-27), subject to

the other provisions of the will, and specifically the

widow's life estate, provides a trust with respondent

as trustee for the support or education of worthy boys

and girls, the relief of the aged, indigent, sick or
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maimed and the erection of a memorial home for the

aged.

1. The crux of the controversy is the interpre-

tation of Article V. A careful consideration of the

section in light of the entire will, we submit, leaves

no reasonable doubt that the testator gave his widow

a life estate with power to invade the corpus. The

section is, in part, that she is to have all the remain-

der of his estate for and during her life ''including

the rents, issues and profits.'' If, as respondent con-

tends, the widow is limited to the income from the

property, it is stated ineptlyJ The language implies

more. If rents, issues and profits are included, some-

thing quite apart must have been given, and since

rents, issues and profits are obviously synonymous

with income it follows that the essence of the bequest,

of which rents and profits are included, is the corpus.

The clause ''with the distinct understanding that

no limitation is placed on my said wife in any ex-

penditures which she may make for any purpose, or

any accounting be made thereof seems to provide,

^It will be noted generally that the will is meti-

culously drawn apparently by a careful practitioner

Yet most of the arguments made by respondent and

accepted by the trial court negative the otherwise un-

mistakable implication, that the draftsman knew how

properly to create an intended estate.
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as authoritatively as is possible in the English lan-

guage, that the property was hers without limitation,

so long as she lived. ^ If only the right to income for

life were intended, the wife could still spend the in-

come as she desired and would be without duty to ac-

count. Unless the language is meaningless, it must

by an expression aiming to safeguard a greater estate.

This is further emphasized by the words that "no lim-

itation is placed on my said wife in any expendi-

tures."^ And as if that were not clear enough, the

testator prefaced the provision by the phrase 'Vith

the distinct understanding." Nothing in the entire

will receives emphasis in anything like such manda-

tory language. If no limitation is placed on expendi-

^This is emphasized by contrasting other provi-

sions. The remainder to the son and grandson ex-

press very clearly the right only to the income of cer-

tain property for life. It is difficult to see how an
instrument, if it were intended that it give identical

estates to the wife as were given to the son and grand-
son except for the spendthrift provisions to the latter,

could so clearly be drawn with respect to the son and
grandson with minute description of the exact estate,

but where the wife is concerned, language as sweeping
as "distinct understanding that no limitation" is used.

^The District Court argued that "expenditures"
means to pay out. (R. 72-73.) But the term is not

used to limit payments to those from income. That
the court found it necessary in its construction to

supply the words "of the income" (R. 74) to expendi-

tures, suggests that it was rewriting the will.
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tures, the only possible conclusion is that the wife was-

entitled to spend income and corpus."^

Article V contains the phrase, the "then remain-

der over" upon her death, which connotes the possi-

bility of the corpus having undergone a quantitative

change during the tenure of her estate. Its strength

is the greater in this regard, in view of the cumula-

tive effect of the other clauses of the same sentence

just considered. This interpretation is, moreover,

supported by the cases, for they are legion, in which it

has been held that "then remainder" and synony-

mous phrases serve to give to the holder of a life

estate to right to invade the corpus. The holdings

have been accurately summarized as follows (114

A.L.R. 951)

:

^The District Court's argument that the provi-

sions only were intended to free the widow from

fear of making expenditures from income as corro-

borated by the solicitude shown for her m Article All

(R 28-29) where respondent is made executor to free

the widow from responsibility, is unrealistic. A hfe

tenant has no duty to account for expenditures out o±

income as a matter of law as observed, infra and

placing no limitations on her expenditures simply has

no relation to freeing her from obviously onerous

duties of executrix. One provision is a grant o± a

larger estate, the other merely an explanation of why

someone else was to be executor. It corroborates the

esteem, indicated throughout the will, m which the

testator held the widow. If anything it indicates

that he would be very generous toward her.
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The later cases support the rule stated in the
earlier annotations to the effect that the life ten-
ant under a will providing for a remainder over
of "what remains", "so much as may remain
unexpended," or some synonymous term, is en-
titled to the possession, control, and use of the
entire devised property to be disposed of as he
sees fit, though he may make no testamentary
disposition of the property nor fraudulently dis-

pose of the same for the purpose of defeating the
estate in remainder.

See also Porter v, Wheeler, 131 Wash. 482, dis-

cussed, infra. Added to the importance of the phrase

because of its ordinary connotation then, is its signi-

ficance as a term of art with the probability that it

was utilized as such by the lawyer who drafted the

instrument.

The District Court concluded that the phrase

meant, not that the corpus might be diminished, but

that unspent income was to be included in the re-

mainder. (R. 71, 75.) This is completely untenable,

in view of (1) the familiar law that a life tenant is

entitled to all the income outright (see, for example,

American Law Institute, Restatement of the Law of

Property, §§ 119, 120), and (2) where the testator

intended the remainder over to include income, he ex-

pressly so stated as in the remainder after the termi-

nation of the son's estate (R. 16-17) and that termi-
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nating the grandson's (R. 20).^ In this connection,

the use of "then remainder" should also be compared

v/ith the language pay over "and deliver the principal

of said trust fund" (Italics supplied) which describes

the remainder after both the son's and grandson's

estates. (R. 16, 20.) The conclusion is hardly es-

capable that avoidance of the use of the term "princi-

pal" to describe the content of the remainder after

the wife, in view of its consistent use elsewhere in

the will, underlines the usual significance to be given

"then remainder" and synonymous expressions.

Porter v. Wheeler, 131 Wash. 482, is similar to

the instant case on its facts. The testator provided

for his wife as follows (p. 484)

:

^The District Court's query, "How can we say

that the testator did not assume that the period when

the net incomes might not all be used would be dur-

ing his wife's life estate?" (R. 75) is answered by

the express language of the will. The description of

the remainder to include unexpended income, is used

only after the termination of the son's and grand-

son's estate. Moreover, with respect to them, a trust

was created with directions to the trustee to pay in-

come "so long as he can personally use and enjoy the

same"; (R. 16, 19) not to pay if the amount could be

taken by their creditors; and was to be forfeited en-

tirely in case of bankruptcy (R. 18, .21) The wife s

interest was, however, clearly not m trust, so that

there could be no limitation on payment of income to

her—she pays to herself. There could then be no un-

used income after the wife's estate, which would be

segregated from her other property.
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I give, devise and bequeath to my wife Mary
Wheeler Porter all the balance of my property,
real, personal and mixed of which I may die
seized, * * * to be used and enjoyed by her dur-
ing her lifetime; and at her death, I will that all

of said property not used for her support and
comfort, go to my said son Alvah Porter.

The case arose when the testator's son sought

to have himself decreed the owner of the remainder

after the testator's wife's death because her will left

the property to others. The court said (pp. 486-487)

:

* *
the language of the will does not limit her

right to^ the bare use of the property in the sense
of limiting her right to income therefrom with a
view of preserving the property during her life-

time), but manifestly gives her the right to sup-
port and comfort from the property even though
it be consumed in furnishing her support and
comfort during her lifetime.

The court concluded that the widow had unlim-

ited use, and power to dispose, of the property during

life, but could not dispose of it by will or other method

to take effect at death.

If a will providing that property 'Is to be used

and enjoyed during her lifetime" gives, under Wash-

ington law, power to invade the corpus, a will provid-

ing ''for and during her lifetime" property "includ-

ing the rents, issues and profits therefrom * * * with

the distinct understanding that no limitation is placed

on my said wife in any expenditures which she may
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make for any purpose or any accounting be made

thereof/' a fortiori gives power to invade the corpus;

i.e., a life estate plus.

The provision in the Porter will, ''I will that all

of said property not used for her support and com-

fort'' is similar to the "then remainder" provision here

and the Washington court attached the significance

to it which we urge.

2. Respondent's principal argument below was

that other sections of the will are inconsistent with

interpreting Article V as giving the widow power to

invade the corpus in that her interest in all other

places is referred to as a life estate. This argument

assumes that life estates and the power to invade are

inconsistent provisions. The law in Washington and

the weight of authority is, however, directly contrary.

In re Gochnours' Estate, 192 Wash. 92; In re Bol-

stad's Estate, 200 Wash. 30, 35; In re Ivy's Estate,

4 Wash. 2d 1, 5-6; American Law Institute, Restate-

ment of the Law of Property, §111.^

^The Restatement states the proposition as fol-

lows* ''A form of limitation effective to create an

estate for life * * * is not prevented from creatmg

an estate for life * * * by the fact that such form of

limitation is accompanied by further language effec-

tive to create in favor of the conveyee a power, either

limited or unlimited, to dispose of the complete prop-

erty in such land."
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The Gochnour case, for example, involved the ques-

tion arising out of a state inheritance tax controversy,

whether an estate for life with power to alienate was

nevertheless a life estate. The court held that Jacob

Gochnour took a life estate notwithstanding his abso-

lute power of disposal during his lifetime.

8. The District Court was impressed with ex-

trinsic evidence of the testator's intention. Thus the

court stated (R. 68-69):

Under the uncontradicted testimony admitted
in evidence it appears that at the time the will

was executed the wife's half interest in the com-
munity estate approached a value of a quarter of

a million dollars; that when the will was made
she was about eighty years of age, an invalid,

with a brief life expectancy, and of fixed habits
of simple frugality. Certainly the income from
her one-half of the community estate plus the
income from the life estate in her husband's
property provided by his will made absolutely
unnecessary any invasion by her of the corpus
of any portion of her husband's estate.

Yet it is settled law in Washington that a will is

to be construed, whenever possible, from its language

''unaided by extrinsic facts". In re Phillips' Estate,

193, Wash. 194, 197; Shufeldt v, Shufeldt, 130 Wash.

253, 258. And were it proper to resort to this evi-

dence, it does not support the court's position; more-

over, the court's conclusion is plainly irrelevant, for

whether it is necessary to invade the corpus is of no
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significance if the husband in fact gave her the

power. The court apparently confused the problem

of interpretation of the will with such cases as Ithaca

Trust Co. V. United States, 279 U. S. 151, where the

will provided for use of the corpus if necessary for

support and the controversy was not what the will

provided but whether a Section 303(a) (3) deduction

was permissible on a given interpretation. These

cases are referred to in Point 1 B, infra. Nor is the

evidence of her frugality, advanced age, ill health and

independent wealth material on the issue of testator's

intention to give her only the right to income. It

would seem rather that respondent has proved too

much, since it is beyond question that her own es-

tate was many times over adequate to support her

during her brief life expectancy. If the testator

were only interested in her support, he need have left

her nothing. It is more probable to assume that his

esteem for his wife after more than fifty years of

married life was such that he wanted to give her the

same dominion over his property as he himself had

had, reserving only the right to name the recipients

of what was left after her death.^ Certainly a con-

sideration of the entire will does not show that the

^The support which the trial court found m the

fact that if the widow has a right to invade the cor-

pus the son and grandson might take nothmg
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charities were his chief concern. Apart from the two

specific bequests of but $500 each, his first concern

was for his wife in language without limitation except

for the power to dispose at her death. Nor is this a

case in which evidence shows that the testator had a

strong attachment for a particular charity since, apart

from the relatively modest bequest to the Board of

Conference Claimants of the Methodist Episcopal

Church, the remainder to charity runs the gauntlet

of charitable generalities, covering almost every pos-

sible charitable purpose from education and support

of children through ''maintenance of the sick or

maimed'' to ''relief and support of the aged, indigent

and poor.'' (R. 28.)

4. The District Court attached great signifi-

(R. 75-76), is illusory. In view of the limited re-
mainder he left to the son and grandson and the
spendthrift provisions (R. 17-18, 20-22), and those
cutting off the son and grandson, if they should con-
test, or aid in contesting the will (R. 27-28), plus the
fact that they were to take nothing until the termina-
tion of the wife's estate, is indicative that the testa-
tor was not solicitous of their interests. The extreme
deference the will expresses for the widow as opposed
to the next remaindermen leaves little doubt that it

was intended that the widow might so utilize her es-
tate as to destroy the next remainders. The District
Court's conclusion that the widow received no right to
the corpus because then she could destroy the son's re-
mainder, is without support, moreover, elsewhere in
the will.
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cance to the fact that the will gave the trustee power

to sell and use the principal of the income while not

doing so with respect to the widow's estate. (R. 65.)

This is clearly misplaced emphasis in view of the fact

that it is customary and highly desirable from the

fiduciary's point of view to have spelled out in detail

his power with respect to the corpus. And since the

will was drafted only after conferences with the pros-

pective trustee, (R. 179-181) presence of these powers

as a protection to the trustee is not surprising. It

was obviously unnecessary to enumerate such powers

as selling, investing and reinvesting in light of the

more inclusive language used with respect to the

widow's estate and to have done so might have had

the effect of limiting the estate. Cf .
Mead v. Welch,

95 F. (2d) 617 (CCA. 9th), and see footnote ^, infra.

5. The District Court relied on the Mead case

as supporting its interpretation of the will. Although

this Court there concluded that the widow took only

a life estate, the differences in the language of the

will and California law with relation to which the will

was properly construed makes the case quite differ-

ent. The case, on the contrary, tends to support our

position. The pertinent part of the will there involved

provided (p. 618)

:

* * * will and direct that there be paid and dis-

tributed to her [his wife] all my property, real,
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personal, and mixed, for and during her natural
life, and for her own use, with power to sell, con-
vey, assign, transfer, collect, invest, and reinvest
the same, or any part thereof, or the proceeds
thereof, or any part thereof. 2nd. Of the prop-
erty constituting my estate at her death, I will

and direct that the sum of Two hundred thousand
($200,000.00) dollars in money or property be
transferred to the trust executed by myself and
wife * * *.

The Court stated the Government conceded that

the language gave only a life estate (p. 618) were it

not for the language *'of the property constituting my
estate at her death.'' But in view of the power of the

wife to "sell, convey, assign, transfer, collect, invest,

and reinvest", it is clear that if that language gave

only a life estate, the "of the property constituting my
estate at her death'' clause is consistent with the in-

terpretation that it described the changed composition

of the corpus rather than its diminution,® unlike the

more inclusive granting clause to the widow here and

the "then remainder" clause with its quantitative

®Thus in the Mead case an estate for life with
power to sell, invest, reinvest, etc., was interpreted as
giving no right to invade the corpus. The language
indicates a fiduciary interest such as is a trustee, or
a life tenant with respect to the remaindermen. The
trial court's reliance then on the lack of enumeration
of these powers in designating the widow's estate in
the instant case, although given to the trustee, is (1)
inconsistent with the Mead decision and (2) unsound
in principle as argued, supra.
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rather than qualitative connotation in the context of

the entire will.

Furthermore, as the Court pointed out, the grant-

ing clause limited the property "for her own use"

which, under California law, conveyes only a life

estate.

6. The trial court found merit in the conten-

tion that a decree of distribution entered by the Su-

perior Court (R. 138-164), pursuant to stipulation

(R. 115-137), and a later determination by the

same court arising out of a state inheritance

tax controversy (R. 102-104) is conclusive on

the Commissioner (R. 71). The question whether

they are conclusive is discussed in Point II, infra.

The Court said that in any event the decrees are per-

suasive of the proper interpretation of the will. (R.

71.) We think that conclusion erroneous. The de-

cree of distribution divided the properties so that the

respondent, as trustee, took the testator's half of the

community property immediately. In other words,

the widow was willing to have the property constitute

a trust fund with income to her for life. In view of

the complete absence of any words of trust in connec-

tion with the widow's estate, the many phrases indi-

cating more than a trust beneficiary interest and the

precise words of trust used elsewhere in the will when



27

a trust was intended, the agreement to partition is

clearly a distortion of the will. By this, of course, we

impute no unworthy motive to the parties. The widow

was at liberty to have the property so treated. But

we are only concerned with the interests transferred

at testator's death and not those resulting from the

widow's voluntary contraction of her interest. See

Taft V. Commissioner, 304 U. S. 351, 357-358; Davi-

son V. Commissioner, 81 F. (2d) 16, 17 (CCA. 2d);

Robbins v. Commissioner, 111 F. (2d) 828 (CCA.
1st). Thus where, as in the Taft case the executor

made a payment pursuant to the promise of the testa-

trix, and in the Davison case the legatee voluntarily

relinquished a power of appointment, and in the

Robbins case a compromise agrement was made speci-

fying amounts to charity, it was held that although

the charities in fact received gifts as a result of the

promise, relinquishment, and compromise, respec-

tively, they were not transfers or bequests within the

meaning of Section 303(a) (3) and hence the amounts

were not deductible. In view of this settled rule of

law, the consent decree of the Superior Court is not

persuasive since the interpretation of the will, if that

it be, embodied in the decree, puts a much greater

strain on the language of the will than even the re-

spondent's position here, occasioned, no doubt, by the

fact that the widow permitted the property to go to
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the remainder interests named by the testator not be-

cause the will required it but because she so desired.

Since it is a charitable deduction for a gift by the de-

cedent, which is here involved, the widow's waiver of

her rights is ineffective. Watkins, et al, Exrs. v.

Fly (CCA. 5th), decided June 4, 1943 (1943 Pren-

tice-Hall, par. 62, 677), and opinion on July 7, 1943,

denying taxpayer's petition for rehearing (1948 Pren-

tice-Hall, par. 62,738).

Nor is the decision of the Superior Court in the

action brought by the respondent against the State

Inheritance Tax and Escheat Division in the least per-

suasive. The controversy with the State was limited

to whether the charitable bequests were for use with-

in the state (R. 164-166), and so appears on the face

of the Court's order (R. 102-104). Nevertheless, the

respondent, after assessment of the deficiencies here

in question, asked the Superior Court to determine

also that the widow had no right to invade the corpus

of the estate she took. Since the widow had already

stipulated that her interest was so limited and, so far

as appears, no one contested it except the Commis-

sioner of Internal Revenue, the action must be viewed

as a consent decree obtained without the real party

in interest, the Commissioner. Rather than being

persuasive of the proper interpretation of the will,

the action so instigated by respondent is indicative
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that it was so doubtful of its position that, for what-

ever use could be made of it, a determination by a

court which had only one side presented to it was

sought and obtained. It is patent that the fact that

the State of Washington which had a claim for more

than $30,000 in taxes did not appeal, is irrelevant to

the soundness of that part of the decision in question,

since the State had no interest in the wife's power to

invade. That the court below found support for its

interpretation of the will in this fact (R. 70) is, we

respectfully submit, indicative of the unsoundness of

the result reached.

B. Since the amo^mts of the bequests to charity
were not ascertainable, they may not be de-

ducted in computing the net estate under Sec-
tion 303 (a) (3)

If the Court accepts the position that the widow

acquired the right, without limitation, to invade the

corpus ,the amounts charity will receive, if any, are

unascertainable. We need not labor the point that if

the widow had discretion to do anything she desired

with the money, except dispose of it at her death, we

are without a semblance of a standard, at testator's

death, by which to measure what the charities will re-

ceive. The deduction must therefore be denied. Ithaca

Trust Co. V, United States, 279 U. S. 151; Humes v.

United States, 276 U. S. 487; Gammons v, Hassett,

121 F. (2d) 229 (CCA. 1st), certiorari denied, 314
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U. S. 673; Commissioner v. Merchants Nat Bank of

Boston, 132 F. (2d) 483 (CCA. 1st), certiorari

granted May 3, 1943.

The trial court relied on the Ithaca case for the

conclusion that the deduction must be permitted even

if it be assumed that the widow has the right to in-

vade the corpus of the estate. (R. 71.) But in the

Ithaca case the life beneficiary was given the right

to use from the principal any sum ''that may be neces-

sary to suitably maintain her in as much comfort as

she now enjoys.'' (P. 154.) The Supreme Court held

(p. 154) that under the terms of the will, ''The stand-

ard was fixed in fact and capable of being stated in

definite terms of money. It was not left to the wid-

ow's discretion:' (Italics supplied.) Here, on the con-

trary, there is no standard; all is left to the widow's

discretion.

The facts found by the trial court, such as that

the widow was over eighty years of age, an invalid,

independently wealthy and of fixed habits of simple

frugality, indicate only that she need not invade the

corpus to maintain her standard of living and are

irrelevant because she was not limited in her use of

the corpus to that purpose. Such facts do not aid in

establishing whether she would make gifts of portions

or all of the estate.
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Similarly, the District Court's findings that the

widow had never expressed any wish to invade any

of the corpus of her husband's estate, is not relevant

because the determination of the value of the remain-

der must be in light of facts known at testator's

death. ^ See Ithaca Trust Co, v. United States, supra.

In the Ithaca case the Court, upon permitting a de-

duction, was required to decide the method of valuing

the life interest. The Court held that although the

life beneficiary died within six months of the testator,

her interest must be valued, not in terms of what ac-

tually happened, but rather the probabilities (as could

be estimated by mortality tables) at the date of tes-

tator's death.

The recent decision of this Court in Commis-

sioner V. Bank of America, Etc, 133 F. (2d) 753, is

not inconsistent with our position. There the testator

bequeathed the remainder of his property in trust to

^Nor, of course, is the fact relevant that the
widow by stipulation, relinquished all rights to the
corpus (R. 115-164), because, as explained in Point
1 A, supra, the amounts ultimately going to charities

pass pursuant to the widow's agreement notwithstand-
ing the stipulation purporting to interpret the will

and not as "bequests, legacies, devises or transfers"
within the meaning of Section 303(a) (3) of the Rev-
enue Act of 1926, as amended. Taft v. Commissioner,
supra; Davison v. Commissioner, supra; Bobbins v.

Commissioner, supra.
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pay his sister $3,000 a year for the rest of her life

(p. 753)-

and in case she should, by reason of accident, ill-

ness, or other unusual circumstances so require,

such additional sum or sums as in the judgment

of said trustee may_ be necessary and reasonable

under existing conditions.

with remainder to certain charities. The Court held

that the standard as fixed exhibited no greater uncer-

tainty than that in the Ithaca case. In the Bank of

America case, the trustee had a semblance of a stand-

ard; here the widow may do whatever she desires—

a

circumstance which as noted, supra, the Court in the

Ithaca case expressly pointed out was not there pres-

ent, (p. 154.) The case is therefore distinguishable.

But if this Court should conclude that the Bank

of America case is not distinguishable from the in-

stant one, we respectfully urge this Court's reconsid-

eration of its position there. We urge the position

approved by Judge Haney, in his dissenting opinion

(p. 755) that the proposition long since adopted in the

Treasury Regulations should be upheld, if for no other

reason because of the long-continued consistent inter-

pretation of the statute by the regulations during

which there have been Congressional re-enactments of

the statute. Helvering v. Wilshire Oil Co., 308 U. S.

90, 99. Article 47 of Treasury Regulation 80, supra,
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provides in part that in the case of the existence of

the power to invade the corpus by the legatee, to a

use or purpose which would have rendered it, to the

extent that it is subject to such powers, not deductible

had it been directly so bequeathed, deduction will be

limited to that portion, if any, of the property or fund

which is exempt from an exercise of such power.

The test is, thus, that no deduction is allowable

where the life tenant is given the power to invade the

corpus unless the power of invasion is restricted by

standards measurable in terms of money. While it

may be said that a good guess could be made of the

requirements of the life beneficiary in Bank of Ameri-

ca, the quality of the standard was different from that

in Ithaca Trust Co., and it would seem substantially

less capable of prognostication. The apparent over-

whelming weight of authority consistent with the Reg-

ulations is that the extent of the power of invasion

must be definitely ascertainable in terms of money.

The ascertainability of the probable course of events

will not suffice—they must be certain. See, in addi-

tion to the Ithaca Trust Co,, Humes, Gammons and

Merchants Nat, Bank of Boston cases cited, supra,

Burdick v. Commissioner, 117 F. (2d) 972, 974, cer-

tiorari denied, 314 U. S. 631; Knoernschild v. Com-

missioner, 97 F. (2d) 213 (CCA. 7th) ; Pennsylvania

Co. for Insurances, Etc. v. Brown, 6 F. Supp. 583
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(ED. Pa.) affirmed per curiam, 70 F. (2d) 269

(CCA. 3d).

It is to be noted that the Supreme Court, on May

3, 1943, granted certiorari to the First Circuit in

Commissioner v. Merchants Nat. Bank of Boston,

supra, presumably because of the conflict in principle

with this Court's decision in Bank of America. If the

Supreme Court should reverse the decision in the Mer-

chants Nat. Bank case, this Court should, neverthe-

less, deny the deduction here because unlike that case,

it is not possible to say as of the testator's death as

the First Circuit conceded could be done in the Mer-

chants Nat. Bank case that it is improbable that the

life beneficiary would invade the corpus.

II

NEITHER THE STIPULATION FOR PARTITION
OF THE ESTATE APPROVED BY THE STATE
COURT NOR ITS ORDER IN THE ACTION
BROUGHT BY THE RESPONDENT AGAINST
THE STATE INHERITANCE DIVISION IS

CONCLUSIVE HERE

The facts concerning the decree of distribution

entered by the State Superior Court (R. 38-164), pur-

suant to stipulation (R. 115-137) and the later de-

termination by that court resulting from the action

brought by the respondent ostensibly against the

State Inheritance Tax Division are discussed, supra,

in Point I A on the issue whether the decrees were
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persuasive of respondent's interpretation of the will.

We are here concerned only with whether as a matter

of law they are conclusive in this proceeding.

We conceded at the outset that the extent of the

widow's estate is a matter of state law. It does not

follow, however, on the authority of Freuler v, Hel-

vering, 291 U.S. 35, and the similar cases relied on

by the trial court (R. 71), that the Superior Court's

decrees are conclusive here. On the contrary, the

Court in the Freuler case was careful to point out that

the state proceeding was not collusive in the sense that

the parties had joined in submitting an issue on which

they were in agreement. It stated that (p. 45) "The

decree purports to decide issues regularly submitted

and not to he in any sense a consent decreed (Italics

supplied.) Here it is beyond question that the decree

of partition was entered on stipulation. ""^ (R. 138-

^^The petition to the Court (R. 115-138) entitled

"Stipulation" stated (R. 116):

Whereas, said Baker-Boyer National Bank of

Walla Walla, Washington, in its capacity as such
Executor and Trustee, and the said Carrie Welch
as such surviving spouse of decedent, have mu-
tually agreed upon a mutual and equal distribu-

tion of the residue of said community estate, and
after being fully advised of all their legal rights

in respect thereto do hereby Stipulate and Agree
upon a partition and division of said community
estate between the respective parties hereto in

manner following:
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164.) The implication of the Freuler decision is that

a consent decree such as this, is not conclusive on the

Commissioner. Any other result would leave the door

open for the parties to rewrite their interests at the

expense of the federal revenue. And the issue has al-

ready been so resolved. First-Mechanics Nat. Bank v.

Commissioner, 117 F. (2d) 127, 130 (CCA. 3d);

United States v. Mitchell, 74 F. (2d) 571, 573 (C

C A. 7th) ; Journal Co. v. Commissioner, 44 B.T.A.

460, 468 In the First-Mechanics Nat. Bank case, the

decedent's son had a claim against the estate paid by

the executor with the approval of the beneficiaries for

which the executor took credit in a final account ap-

proved by the state probate court. The Third Cir-

cuit held that although such a claim, even though not

legally enforceable, might be allowed, it
^

^cannot af-

fect the tax liability of the estate.''""^

SimilariyJ, the order of the Superior Court in

George T. Welch, Deceased, Baker-Boyer National

Bank, a corporation, as Executor and Trustee v. State

11 As the Seventh Circuit succinctly pointed out m
the Mitchell case, supra, the fact that the probate court

allows a claim has no bearing on its deductibility

under Section 303 (a) (1) because—

One may pay a claim which he is under no legal

obligation to satisfy. He may make gifts. He

may waive legal defenses and, prompted by most

commendable motives, assume and pay obliga-

tions that have no legal basis for support.
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of Washington, Inheritance Tax and Escheat Division

(R. 102-104), insofar as it is relevant here, was a

non-adversary proceeding. The only controversy with

the State of Washington was whether the charitable

trusts were limited to the State of Washington (R.

164-166) and this appears on the face of the order

(R. 102-103). After deciding the state tax question,

the court stated (R. 103)—

* * * and the executor and trustee herein having
raised the question that he is entitled to instruc-
tions from the court directing as to * * * the
terms of said will * * * —

the order then providing that the widow was entitled

only to the income for life. (R. 103-104.) Since

neither the State nor anyone else^^ has any interest

in the court's determination whether the widow could

invade the corpus, the issue cannot be said to have

been decided on its merits in an adversary proceeding.

Moreover, the decision did not determine prop-

erty rights within the meaning of Freuler v. Helver-

ing, supra, and Blair v. Commissioner, 300 U. S. 5,

10. Neither the widow nor the remainder interests

was a party to the proceeding. The proceeding

therefore could not determine their rights under the

^^The widow had previously stipulated a relin-

quishment of any right to the corpus of the estate.
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will. See Security First Nat Bank of Los Angeles,

Executor v. Commissioner, 38 B.T.A. 425.

CONCLUSION

The judgment of the Court below is erroneous

and should be reversed.

Respectfully submitted,

SAMUEL 0. CLARK, JR.,

Assistant Attorney General.

SEWALL KEY,
J. LOUIS MONARCH,
IRVING I. AXELRAD,

Special Assistants to the

Attorney General

J. CHARLES DENNIS,
United States Attorney,

HARRY SAGER,
Assistant United States

Attorney.

THOMAS R. WINTER,
Special Assistant to

the Chief Counsel
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OPINION BELOW
Contrary to appellants' statement, the decision

below is reported as Baker-Boyer Nat. Bank v. Hen-
ricksen, et al., 46 F. Siipp. 831.

The memorandum decision likewise appears in the

record. (R. 61-78.)



The findings and conclusions of law also may be

found in the transcript. (R. 79-91.)

JURISDICTION

The jurisdiction of the District Court was invoked

under Section 24 (5th and 20th subdivisions) of the

Judicial Code. (Title U. S. Code 41 subd. 5th and

20th). This is a suit to recover estate tax and interest

alleged to have been erroneously assessed and col-

lected. All of the tax and interest involved, except

$1165.00, were paid to an Acting Collector of Internal

Revenue, who was not in office at the commencement

of the action, (R. 53).

Judgment was entered below^ on February 15, 1943,

below allowed in favor of the appellee, on the ap-

pellee's claim for the refund of the estate tax and in-

terest, the judgment being for $24,356.74, together

with interests and costs (R. 92-93).

QUESTIONS PRESENTED

1. The fundamental question in this case is: Were

the bequests to charities sufficiently definite in

amount as of the date of the testator's death to be de-

ductible in determining the net estate for estate tax

purposes?

(a) The testator left the widow with approxi-

mately $225,000.00 in her own right and k^ft her a

life estate in an equal amount. The question is:



Reading the will ^^from the four corners'' and in the
light of the circumstances surrounding the testator,

did the life tenant, under the provisions of the will,

have power to defeat the charitable remainder by in-

vading the corpus of the estate?

(b) Are the two identical constructions of the

will made by the Probate Court, that is, the Decree of

Distribution and the Order of March 29, 1940, con-

struing the will decisions which this court should fol-

low?

(c) Was it highly improbable at the date of the

testator's death that the transfers to charity would be

defeated by the life tenant?

STATUTES AND REGULATIONS INVOLVED

Sec. 303 (3) (a). Revenue Act of 1926 as amended,
as set out in appellant's brief.

Treasury Regulations 80 (1937 ed.)

Art. 44. Transfers to public, charitahle, religious,

etc, uses,

''Deductions may be taken of the value of all

property transferred by Will ... (3) to a trustee
or trustees ... if such transfers, legacies, be-
quests or devises are to be used by such trustee
. . . exclusively for religious, charitable, ... or
educational purposes . . .

''If a trust is created for both a charitable and
a private purpose deduction may be taken of the
value of the beneficial interest in favor of the
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former only insofar as such interest is presently

ascertainable, and iivuce severable from the in-

terest in favor of the private use."

Treasury Kegulations 80

Art. 47. Conditional bequests. ''If the trans-

fer is dependent upon the performance of some
act or the happening of some event in order to be-

come effective, it is necessary that the perform-

ance of the act or the occurrence of the event shall

have taken place before the deduction can be al-

lowed.

If the legatee, devisee, donee, or trustee is

empowered to divert the property or fund, in

whole or in part, to a use or purpose which would
have rendered it, to the extent that it is subject

to such power, not deductible had it been directly

so bequeathed, devised, or given by the decedent,

deduction will be limited to that portion, if any,

of the property or fund which is exempt from
an exercise of such power."

FOOT NOTE. Present Ecfjniation on Conditional

Bequests 16'—Regulation 105, Sec. 81.46; Reading as

follows

:

If as of the date of decedent's death tlie transfer

to charity is dependent upon the performance of some

act or the happening of a precedent event in order that

it might become effective, no deduction is allowable

unless tlu^ possibility that charity will not take it so

rc^mote as to be negligible. If an estate or interest

has passed to or is vested in charity at the time of

decedent's death and such right or interest would be

defeated by the performance of some act or the hap-

])ening of soiiu^ event which ai)peared to have been

highly improbabh^ at the time of d(H'(Hlent's death,

the deduction is allowable.



If the legatee, devisee, donee, or trustee is empow-
ered to divert the property or fund, in whole or in
part, to a use or purpose which would have rendered
It, to the extent that it is subject to such power, not
deductible had it been directly so bequeathed, devised,
or given by the decedent, deduction will be limited to
that portion, if any, of the property or fund which is
exempt from an exercise of such power.

Section 1533, Kemington's Revised Statutes of

Washington.

Hearing on final report—Decree of distrihti-
Hon. Upon the date fixed for the hearing of such
final report and petition for distribution, or either
thereof, or any day to which said hearing may
have been adjourned by the court, if the court be
satisfied that the notice of the time and place of
hearing has been given as provided herein, it may
proceed to the hearing aforesaid. Any person
interested may file objections to the said report
and petition for distribution, or may appear at
the time and place fixed for the hearing thereof
and present his objections thereto. The court
may take such testimony as to it appears proper
or necessary to determine whether the estate is
ready to be settled, and whether the transactions
of the executor or administrator should be ap-
proved, and to determine who are the legatees or
heirs, or persons entitled to have the property dis-
tributed to them, and the court shall, if it ap-
proves such report, and finds the estate ready to
be closed, cause to be entered a decree approv-
ing such report, find and adjudge the persons en-
titled to the remainder of the estate, and that all
debts have been paid, and by such decree shall
distribute the real and personal property to those
entitled to the same. The court may, upon such
final hearing, partition among the* persons en-
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titled thereto, the estate held in common and mi-

divided, and designate and distribute their re-

spective shares; or assign the whole or any part

of said estate to one or more of the persons en-

titled to share therein. That the person or per-

sons to whom said estate is assigned shall pay or

secure to the other parties interested in said es-

tate their just proportion of the value thereof

as determined by the court from the appraisement,
or from any other evidence which the court may
require.

If it shall appear to the court at or prior to

any final hearing that the estate cannot be fairly

divided, then the whole or any part of said estate

may be sold or mortgaged in the manner pro-

vided by law for the sale or mortgaging of prop-

erty by executors or administrators and the pro-

ceeds thereof distributed to the persons entitled

thereto as provided in the final decree. Upon the

production of receipts from the beneficiaries or

distributees for their portions of the estate, the

court shall, if satisfied with the correctness there-

of, adjudge the estate closed and discharge the

executor ot* administrator.

The court shall have authority to make par-

tition, distribution and settlement of all estates

in any manner which to the court seems right

and proper, to the end that such estates may be

administered and distributed to the persons en-

titled thereto. No estate shall be partitioned, nor

sale thereof made where partition is impracticable,

except upon a hearing before the court and upon
the testimony of at least three disinterested wit-

nesses previously appointed by the court for the

purpose of view^ing sucli property to be par-

titioned or sold. Tlie court shall fix the values of

the several pieces or parcc^ls to be partitioned at

the time of making such order of partition or

sale; and may order the propcM'ty sold and the pro-



ccods distributed, or may order partition and dis-
tribute the several })ieces or parcels, subject to
such charges or burdens as shall be proper and
equitable. (Italics supplied.)

Sec. 11202-1 1. Remington's Revised Statutes of

Washington. Increase in Tax Valuation to Conform
to Subsequent Federal Estate Tax Valuation,

"It after the values have been determined un-
der the state statute for inheritance tax purposes,
the same estate is valued under the federal es-
tate tax statute and the value of the property, or
any portion thereof, fixed under the federal law,
IS increased above the value fixed under the state
statute as provided in section 5, chapter 134, Laws
of 1931 (section 11202-B, Rem. Rev. Stat.) and
this valuation under the federal estate tax, is ac-
cepted by the estate either by agreement or
through final determination in the federal court,
then in that event, the value as fixed under the
state statute upon such property or portion there-
of shall be increased to this amount for state in-
heritance tax purposes.

Applicability to pending cases, see P. 11211 e—

I

therein.

Sec. 1415 Remington's Revised Statutes of

Washington.

INTENT OF TESTATOR CONTROLLING
''All Courts and others concerned in the ex-

ecution of Last Wills shall have due regard to the
direction of the Will, and the true intent and
meaning of the testator, in all matters brought
before them."
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STATEMENT

The trial judge, in his carefully prepared decision

(R. 61, et. seq.) sets foi*th the facts in correct detail.

See also the reported opinion, Baker-Boyer Nat. Bank
V. Henricksen, 46 F. Supp. 831.

The case is one involving the proper construction of

the will and codicil of the late George T. Welch, a re-

tired farmer, who died April 15, 1937, at the age of

95 years. At the time will was made his wife, Carrie

Welch, was 80 years of age and in delicate health (R.

183, 212 and 218) ; his son, Fred Welch was 50 years

of age (R. 54) ; and his grandson, Greorge B. Allen

was 21 years of age (R. 54).

The will and codicil (R. 9-30) were admitted to

probate in the Superior Court of the State of Wash-

ington for Walla Walla (Jounty (R. 54.)

Mr. Welch's will and codicil in brief i)rovided:

1. He gave two specific bequests of $500.00 each

to old friends (R. 12).

2. He gave to his wife, Carrie Welch, in paragraph

V, (R. 12) (Note 1), ^^for and during her life time"

^^all of the rest, residue and remainder'' with the in-

come therefrom without limitinu' her riuht to make

1. Paragraph V in full reads

:

^'I do hereby give, devise and bequeath unto my said
wife, Cari'ic^ Welch, {'or and during her life time,

should she survive me, all the rest, residue and re-



expenditures; with the "then remainder'' over, save
and except his coniniunity undivided one-half interest

in a small tract of farm land upon her death to the

Baker-]3oyer National Bank as Trustee upon trusts

hereinafter particularly described, ultimately for char-
itable purposes. If she died first the '^then remainder"
was all to go to charity, subject to the life estates of
the son and grandson, except the above mentioned
land, the charities to be set up by the trustee from the

mamder of my estate, both real and personal, includ-
nig the rents, issues and profits therefrom, (10) and
of whatsoever the same may consist and w^heresoever
situated, with the distinct understanding that no limi-
tafion IS placed on my said wife in any expenditures
which she may make for any purpose, or any account-
ing be made thereof, with the then remainder over upon
her death unto my Trustee, hereinafter named, in trust
nevertheless, for the uses and purposes hereinafter
mentioned, and more particularly set forth, save and
except by community undivided one-half interest in
certain lands hereinafter described, which I herein-
after give and devise unto my son, Fred B Welch
freed from any trust provision of my wall; but shouM
I survive my said wife, Carrie Welch, then upon mv
death I do hereby give, devise and bequeath all the then
rest, residue and remainder of my estate, both real and
personal, including the rents, issues and profits there-
tvom and of whatsoever the same may consist and
wheresoever situated, unto my said Trustee hereinaftei^
named m trust nevertheless, for the uses and pur-
poses hereinafter set forth, save and except my com-
munity undivided one-half interest in certain lands
and premises which I hereinafter give and devise untomy said son, Fred B. Welch, freed from any trust pro-
vision of my wall as aforesaid.''
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'^theii remainder" are further cliseussed in Paragraphs

5, 6 and 7.

3. '^ Subject to the life estate hereinbefore given

. . . unto Carrie Welch'' he gave to his son, Fred

B. Welch, free from any trust, his community undi-

vided interest in the above mentioned farm (R. 13, 14,

15), the testator's interest being appraised at $2500.00

( Plaintiff 's original exhibit M. ) If the son died before

the father the farm, upon the termination of his moth-

er's life estate, went to charity (R. 22).

4. ^^ Subject to the life estate" of Carrie Welch,

he gave to the Baker-Boyer National Bank as Trustee

^^the sum of Thirty Thousand ($30,000.00) Dollars in

cash or the equivalent in value in securities found in

my estate" as a spend-thrift trust (Note 2) for the bene-

fit of his son, Fred B. Welch, and upon the son's death

to be *'used and expended for the relief and support

of the poor people, maintenance of the sick or maimed

. , . with special reference to such of them as may

be living in . . . Washington and Oregon, and par-

ticularly in the County of Walla Walla or territory

2. Paragraph VII (R. 17) of the will provides:

. . . ^^The provision hereinbefore made for my
said son, Fred Vy. Welch, so long as he may live, should

he survive me, is upon the express condition, however,

that he be and he is hereby restrained from and is and
shall l)e without right, power or authority to sell, trans-

fer, ])ledge, mortgage, hyi)()thecate, alienate, anticipate

or in any other manner "affect or impair his beneficial

and legcil right, title, interest, claim and estate in and

to the income of this trust during his life time . .
."

(Italics supplied).
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contributory thereto.' ' If neither the wife nor son sur-

vived him, this sum was to go direct to charity (R. 10-

17). The .soH was not to have the ordinary powers of a

life tenant. The testator imposed limitations on these

powers.

5. ''Subject to the life estate" of Carrie Welch
he gave to the Baker-Boyer National Bank as Trus-

tee ''the sum of Twelve Thousand Five Hundred ($12,-

500.00) Dollars in cash or the equivalent in value there-

of in securities found in my estate" as a spendthrift

trust for his grandson, Greorge B. Allen, and upon his

death to be given to the Board of Conference Claim-

ants, Inc., of the Methodist Church. (R. 20.)

6. Out of the residue of the estate the Trustee was
directed :

—

(a) To create a "Revolving Fund" out of prin-

cipal or net income for the support or education of

worthy boys and girls irrespective of nationality, of

religious beliefs or creeds. (R. 22-23).

3. ParagTaph VIII. (R. 20) of the will provides:

—

"... The provision hereinbefore made for my said
grandson, George B. Allen, so long as he may live,

should he survive me, is upon the express condition,
however, that he be and he is hereby restrained from
and is and shall be without right, power or authority
to sell, transfer, pledge, mortgage, hypothecate, alien-

ate, anticipate or in any other manner affect or impair
his beneficial and legal right, title, interest, claim and
estate in and to the income of this trust during his

lifetime. ... "



12

(b) To ^'Expend . . . net income" for the relief

and support of indigent and aged people, irrespective

of nationality or religious beliefs or creeds, with

special reference to such of them as may be living in

Washington and Oregon, particularly in Walla Walla

County and tributary territory where his estate had
been created. (R. 23-24).

(c) To ''expend out of principal and/or net in-

come'' ''amounts sufficient to erect or assist in the

erection of a home for the aged as memorial to Car-

rie Welch and the testator'' (R. 24-25) (Italics sup-

plied).

(d) To use any remaining miused income for

charity.

7. The directions given to the Trustee with ref-

erence to the residuary trusts include the following:

(a) The Trustee was "to hold, maintain and in-

definitely retain so long as it believes it is advisable

so to do . . . the identical securities, properties or

investments received hi/ it from ini/ estate, ivhether it

he at my death or the death of my said wife, Carrie

Welch, should she survive me" (R. 25-26) (Italics

sui^plied). The trustee's powers include authority "to

grant, bai'gain, sell, exchange, convert and lease . . .

pledge, assign, partition, su))divide and distribute . . .

the income and principal . . . and to execute any and

all instruments . . . requisite and necessary therefor

. .
." (R. 26).



8. The Baker-Boyer National Bank was appointed
executor ^^in order that . . . Carrie Welch, may be re-
lieved of the responsibility '' (R. 28) and the executor
was requested to keep the wife advised of the con-
dition of the estate.

The will is a non-intervention will with authority
to the executor to lease or sell all or any part of the
estate. (R. 29).

After the time for filing claims against the estate
had expired (R. 106), a Final Account and Report
and Petition for Distribution was filed, wherein the
executor recommended to the Court, that, notwith-
standing the widow and the executor had entered into

a Stipulation for the partitioning of the property of

the estate, Section 1533 of Remington's Revised Stat-

utes be followed and complied with by the appoint-
ment of three disinterested persons to view the prop-
erties and give their testimony so that the Court might
determine whether the proposed division was fair,

just and equitable (R. 112). The Court, in the final

decree, states:

—

(1) ^^That Martin Stearns, Bert Witt and
Fred Lasater, appointed by order of this court
to view the property to be partitioned and dis-
tributed herein, have view^ed the same, and now
testifynig in open court recommend that there
be partitioned and distributed to the said Baker-
Boyer National Bank of Walla Walla, Washing-
ton, ni its capacity as trustee herein, the real es-
tate and personal property . . . and that there be
partitioned and distributed to the said Carrie
Welch the real estate and personal property de-
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scribed and referin d to in said stipulation . . .

her just, fair and equitable division thereof, and
that the terms and provisions of said stipulation

are just and equitable/' (R. 142).

Carrie Welch, the widow, was represented in the

distribution proceedings by other attorneys (R. 190,

224, 226) than the attorneys for the executors. They

were the attorneys of another Bank (190). When the

Court entered the decree of distribution (R. 160) par-

titioning the estate and distributing it, he did not dis-

charge the executor or close the estate. The estate

was held open for final determination and payment

of the Federal Estate and the State Inheritance taxes.

(164).

The federal and state government were pressing

at the same time their claims for additional death

taxes. There were numerous conferences in the fall

of 1939 between the Technical Staff, Pacific Division,

Bureau of Internal Revenue, for the purpose of reach-

ing a settlement of the estate tax case (R. 233). The

state was asking for additional inheritance tax in the

sum of $34,854.11 resulting from rejection of the ex-

emption for charitable bequests, with 8 percent m-

terest from the date of Mr. Welch's death, and inti-

mated there might be a further increase (R. 173) upon

receipt of '*the federal audit of the estate tax return."

The gross valuation of the estate was changed in

the federal audit to $228,244.50 (R. 56) from $226,-

303.96 (R. 55). The estate tax was paid on the in-

creased amount and also on the disallowance of the

deduction for charity, with tlie understanding that
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the payment thereof would not prejudice the right
of the appellee to file a claim for refund of payments
of estate tax with interest resulting from the disal-

lowance of items of charity in computing the estate

tax. Timely claims for refund were filed and rejected
(R. 84, 85). Suit then was instituted, resulting in the
judgment which is the basis of this appeal. (R. 2-49,

92, 93).

On March 22, 1940, the appellee, this time both as
executor and as trustee, filed in the Superior Court
of Walla Walla County, a petition In The Matter of
the Estate of George T. Welch, deceased; its petition

praying the Court to cite into court the Supervisor of

the State Inheritance Tax Division and praying the

Court to determine the amount of Inheritance Tax and
the executor and trustee also raised the question as

to the nature of the estate of the decedent's widow
and as to the scope of her power to expend the corpus,

reciting among other things that ^^ until the will has
been construed . . . should it pay the additional tax
now demanded . . . (it) . . . would have no assurance
that further tax might not thereafter be demanded"
(Word in parenthesis supplied) (R. 171).

On the 29th day of March, 1940, the said Superior

Court entered an Order ^^In The Matter of the Estate
of George T. Welch, deceased," No. 26,994 of said

court, the same cause in which the Decree of Distribu-

tion in the estate w^as entered (R. 102).

In the Order, the Com^t, after determining the

amount of the inheritance tax, recites ''and the ex-
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ecutor and trustee herein having raised the question

that he is entitled to instructions from the Court

directing as to the fund or interest chargeable undei*

the laws of the State of Washington and the terms

of said will of the decedent and the Decree of Distri-

bution hereto entered herein, the Court hereby orders,

adjudges and decrees and construes the said will and

Decree of Distribution . . .

(2) ''That und(r the woi'ds, terms and pro-

visions of said will the said wndow, Carrie Welch,
has no x^ower to invade the corpus of said es-

tate . .
."

At the trial in the District Court, oral testimony

was admitted for the limited purpose of show^ing the

court the true circumstances and conditions sm'round-

ing the testator when he made his will and codicil (R.

179).

The oral testimony showed among other things

that George T. Welch and his wife had accumulated

a community fortmie of approximately $450,000.00 in

the vicinity of Walla AValla County, adjoining Oregon

on the North (R. 54, 55). He had had in mind for

some time setting up three or four charitable trusts

and about a month before the will involved herein w^as

drawn, had called at the Bank and made inquiry stat-

ing that he wanted to make some trusts for charitable

purposes (R. 179). After the will was drafted, the

managing trust officer of the bank and Mr. Welch's

law^yer gathered in the Welch home to discuss with Mr.

and Mrs. Welch the* provisions of its different parts

and their meaning. They went to the home because



17

Mrs. Welch was then an invalid and tied to liev chair.

(E. 181).

The testimony also shows that the trustee has

paid over to Mrs. Welch from May 9, 1938 to Decem-
ber 31st, 1941, income in the amoimt of $28,105.00 (R.

204) and that no part of the corpus has ever been

paid over to her (R. 189) and she has never asked for

any part of the corpus; and that her allowance dur-

ing the pendency of the probate proceedings was
$300.00 a month and that she never asked for any
more (R. 190).

STATEMENT OF POINTS TO BE URGED
1. Construing the instrument as a whole, the will

bequeathed to the widow a life estate without power

to diminish the corpus.

2. Had the widow power to invade the corpus, such

Avould be so highly improbable (in view of the sur-

rounding circumstances) as not to render the bequest

to charity uncertain.

3. The will has been twice construed by the Supe-

rior Court of the State, having jurisdiction of the es-

tate, and the construction was in accordance with the

laws of the state and should be adopted.

SUMMARY OF ARGUMENT

I.

The general rules of construction w^hich are par-

ticularly applicable to the construction of the Welch
will are

:
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A. The intention of the testator is to be de-
termined from an examination oF the entire in-

strument.

B. The Welch will is to be distinguished from
wills wherein express power of invasion of the
corpus is given. In the Welch will there is an ex-
press estate for life to the widow, express estates
in remainder, but no express power to the widow
to invade the corpus.

(1) The Washington cases cited by the
appellants are not in point because they con-
strue wills where express power of invasion
was plainly given, or w^here the question of
invasion w^as not an issue in the case.

C. Charitable bequests are favorites of the
law. If there are two meanings to a word—one
of which will effectuate and the other will de-
feat the charitable object, the former should be
selected.

II.

Discussing, in the light of the whole will and the

surrounding circumstances, the particular words from

which the appellants imply the power to invade

:

A. "^0 limitation in any expenditures for
any purpose."

(I) The power of disposition nmst be ex-

pressly given and does not arise by implica-
tion generally, and words are strictly con-
strued to protect the remainderman.

(II) The words do not confer any power
to invade the corpus, either express or im-
plied.

B. '^Or any accounting be made.''

(1) This provision means no more than
that an accounting could not be required as
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long as the widow iiiaiia:.>od her life estate in
good faith.

C. ^^The then remainder."

(I) The other portions of the will indi-
cate that the ''then remainder'- means the resi-
due after carving out certain sums and adding
unused income.

III.

Invasion is highly improbable in view^ of the cir-

cumstances of the widow.

IV.

The construction of the will by the Superior Court

of the State of Washington is correct and should be

adopted.

ARGUMENT

This controversy arises over the erroneous con-

struction placed by the appellant on an isolated por-

tion of the will of George T. Welch without giving the

proper consideration to the intent of the testator.

The appellee filed an original estate tax return with

the collector of interiial revenue and paid $146.50 es-

tate tax to him on the basis that the widow, a life ten-

ant, had no powers to invade the corpus, and the total

amounts set aside in the will for charitable purposes,

to-wit: $12,500.00 for Board of Conference Claim-

ants, Inc., of the Methodist Church and $159,035.74

residue (including a $30,000 bequest) was fixed and

ascertainable at the time of the decedent's death and

therefore deductible item.
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After much discussiov: with the Bureau of Internal

Revenue the appellee paid an additional estate tax and

interest with the understanding that a claim for re-

fund would be filed for the entire amount. The dis-

trict court agreed with the appellee that the widow had

no right of invasion and said items were deductible and

gave a judgment for the appellee for the amounts so

paid. The will set up complete machinery for the han-

dling of the residuary amounts, for the benefit of old

people principally, and showed that the testator had

carefully planned for the use of his money for chari-

table purposes, and had contemplated that someone

else, evidently his wife, would later join in building,

in memory of both of them, a home for old folks.

CONSTRUCTION OF WILLS
^^BY THE FOUR CORNERS"

Appellant's brief is largely taken up with consid-

eration of less than one sentence of paragraph Y of

the A\'ill. It reiterates and repeats the language of a

segment of Paragraph Y throughout the brief seek-

ing a strained and unrealistic construction and ignor-

ing the ])atent fact that the most important provisions

of the will precedes and follows this isolated portion.

This ignores rules laid down by the courts for con-

struction of wills. The Washington State Supreme
Court has so held

:

^^The will should bo (^onstruod so as to give ef-

fect to the intention of the testator, and in ascer-
taining the meaning of the ])articular words, phras-
es, clauses or i)aragraphs, the intention oP the tes-
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tator, is to be determined from an examination of
the entire instrument. ' '

Bank of California v. Turner, 193 Wash. 270,

273.

See also:

Colton V. Bank of (\ilifornia, 145 Wash. 503,

506;

Cowles V. Matthews, 197 Wash. 652.

In the Welch Will the widow takes an estate ^^for

and during- her lifetime'^ (R. 12) being a life estate,

and expressly and repeatedly referred to elsewhere as
such (Paragraphs VI, VII, VIII, and IX of Will)
and there is nowhere to be found an express power on
the part of the life tenant to invade the corpus.

The appellants make the bold assertion that the
decision of the state court is contrary to the law of
the State of Washington as determined by its highest
court (Appellant's brief 9). In the cases cited by the
appellants to support their assertion, the will or other
instrument construed gave the life tenant the power
to alienate the corpus of the estate or deplete or even
exhaust the remainder either by express words to that
effect or by implication so plain it is not subject to

question. (4.)

(4) Cases cited by appellant are:

In re Gochnour's Estate, 192 Wash. 92. The
will read: ^'to my husband . . . with full power
to alienate the same for his own use and benefit
during his natural life and I direct that at the
death of my said husband, Jacob B. Gochnour, all
of my said property . . . then remaining go
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Furthermore, the a})i)o]lants pick out the few words

in the Will that will best suit their purpose, and then

forget the rest of the instrument. The effect of such

interpretation is to drain off as taxes a substantial

portion of the assets intended by the testator for the

charities. This is contrary to the intent of Congress

and to the well established rule that charitable bequests

are the favorites of the law.

Young Men's Christian Assn. v. Davis, 264 U.

S. 47 ; 68 L. ed. 558 ; 4 A. F. T. R. 3806.

St. Louis Union Trust Co. v. Burnet (8th C.

C. A.) 59 Fed. (2) 922; 11 A. F. T. R. 626, where

it is said

:

. . . to my nieces and sister." (Italics sup-

plied.

In re Bolstad's Estate, 200 Wash. 31. The
opinion says: '^ under the terms of the trust agTee-

ment, the trustee may use the principal and income

for the care and maintenance of the cestui que

trust.'' (Italics supplied.)

In re Ivy's Estate, 4 Wash. (2)1. The opinion

says: ''Under . . . the trust agreement the

trustor, or the survivor, may, with the approval

of the trustee, amend or revoke the trust agree-

ment/^

Porter v. Wheeler, 131 Wash. 482. The will

read: ''I gave ... to my wife all the balance

of my property ... to be used and enjoyed

))y her during her lifetiane ; and at her death, I will

that all of said property not used for her sup-

port and comfort go to my son . . ."

The question as to the widow's power to in-

vade was not in the case. Evidently the parties

conceded that she had such power; the issue was
whether the powers of life tenant were not so

broad as to give absolute ownership.
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''If there are two meaniiigs to a word, one of
which will effectuate and the other defeat the tes-
tator's object, the Court will select the former/'

The Washington State Supreme Court has adopted

the rule that charities are favored

:

De LaPole v. Lindley, 118 Wash. 398.

LIFE ESTATE AND ''EXPENDITURES"

When, in paragraph V, Mr. Welch gave property

to his wife *'for and during her lifetime" he gave a

life estate, and by that name he repeatedly refers to it

thereafter in the will. (See R. 13, 15, 19, and 22, where
appears the expression "subject to the life estate here-

inbefore given" to Carrie Welch.) (Uses "life estate"

at R. 20.)

The ordinary life tenant has the implied power to

expend income and under certain circumstances has the

duty to do so. Expenditures for general taxes, repairs,

and upkeep on the properties, are expenses fairly inci-

dental to the maintenance of the realty used by the life

tenant and are payable by him. (In re Albertson, 113

N. Y. 434, 21 N. E. 117, quoted in Stahl v. Schwartz,

81 Wash. 295.)

If the life tenant is to have power to do more than
that, such power must be clearly given.

"The power of disposition in a tenant for life
under a will must be expressly given as it does not
generally arise from implication ... It is

usually construed strictly" . . . "and will be
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confined to the protection of the remainderman
to the purpose for which it was given/'

Thompson on Real Property, 1924 Ed. Vol. 3,

Sec. 2214.

Burnet v. Burnet (Mo.) 148 S. W. 872, where it is

said:

'

' The principle to be extracted from these cases

is that where a life estate is created whether bv im-
plication or by express words, with a remainder
over, the power of the life tenant to defeat the re-

mainder depends upon . . . the superadded
power of disposition expressly or impliedly from
the will, that such additional power will be strictly

construed, and confined to its exact intendment,
and any attempted exercise thereof beyond its just

scope will not affect the rights of the remainder-
men. '

'

The isolated expression ^^that no limitation is placed

on my said wife in any expenditures" is not a grant

of power, at all. It does not give power to do anything.

Words in paragraph V, ^Svith the distinct understand-

ing that no limitation is placed on my said wife in any

expenditures she may make for any purpose'' (R. 12),

are added for emphasis only. The court might say of

this language in Mr. Welch's will what was said of

certain expressions in the will of another successful

Washington business man

:

^*The testator here, altliough presumed to know
the law, seems to have taken special pains to make
his intentions clear . . . by adding . . .

words . . ."

(Davis V. Brown, 112 Wash. 129.)
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See also

;

Wyant v. Lynch, 140 S. E. 478 at 488.

The trustee, under the will was given express powers
to invade, sell or otherwise dispose of the property con-

stituting the corpus of the estate. (See paragraph IX
of the will. R. pp. 22-27).

The will expresses this power granted to the trus-

tee, and significantly, not granted to the life tenant,

in the following words :

''My trustee is hereby directed to take out of
my trust estate . . . either out of the princi-
pal and/or out of the net income . . . (paragraph
IX (a) of will).

''My said trustee ... is hereby authorized... to expend out of the principal and/or out
of the net income . . . (paragraph IX (c) of
will.)

"To grant, bargain, sell, exchange and lease
and ... to pledge, assign . . . partition,
sub-divide and distribute ... the income and
principal of my said trust estate.'' (Paragraph IX
(b) (2) of will).

^

If the testator wanted the widow to have the same
powers as the trustee why did he not say so? The
difference in the words used is a distinguishing mark
by which he sets the trustee and the life tenant each
in its place in his scheme for the disposition of his es-

tate.

What the testator apparently meant by the words
"no limitation . . . on expenditures . . . with-

out accounting be made thereof was that if the widow
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wanted to use any sum of inoiicy out of the income from

his estate in managing her affairs she should not be re-

quired to seek the approval of someone else before act-

ing. Unsolicited advice would be meddling. The im-

plication is that he wanted her to have the same inde-

pendence that he had in seeking advice. (R. 182.)

Should she not use or expend all the income from his

estate, then, mider the provisions of decedent's will,

the theii remaining unused income would vest in the

trustee for charitable purposes. Mr. Welch gave his

widow only so much of the income as she would ex-

pend and no more, and there can be no doubt about

this when we consider the language of the will as a

whole. (See R. pp. 10, 13, 16, 17, 19, 25 for references

to ''unused income" by testator; particularly para-

graph IX (d) of Will, R. 25).

The word ''expenditures'' as used in paragraph V
of the will, by common understanding generally con-

templates "paying out."

Suppinger v. Enking (Ida.), 91 P. (2d) 362,

Syllabus (1) ;

In re: Holmes' Estate, 289 N. AV. 638, 641,

Syllabus (7).

Expend—Expenditure. "A man cannot spend which

he has not got. He can mortgage or pledge but he

cannot actually spend, per Kekewich J." Strouds

Judicial Dictionary.

Expenditure—The act of expending, disburse-

. mcnts, money expended, laying out of money; pay-

ment. 25 C. J. 172.
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The word expenditure is used in Poole v. Kane,
61 N. Y. S. 199 in sense of payment.

To Expend implies receiving something- in return

—In re : Holmes Est., 289 N. W. 638.

Expenditure means expend, to pay out, use up,

consume—Black's Law Dictionary.

Expend is not a gift—Davison v. Safe Deposit &
Trust Co., 63 Atl. 1045.

The Commissioner of Internal Revenue uses it in

the common sense, in Article 31 of Estate Tax Regula-

tions No. 80, which provides:

''a reasonable expenditure by the executor for
a tombstone . . . monument, mausoleiun or
for a burial lot . . . may be deducted."

The testator himself uses the word in that sense else-

where in the Will. For instance, he authorizes the

trustee ''to expend . . . sufficient to erect or assist

in the erection of a building'' (R. 24) and ''to ex-

pend so much of the net income." (R. 13).

The testator apparently had in mind that his

widow should not be restricted in managing her af-

fairs and, therefore, placed no limitations on pay-

ment of expenses incurred. There is a difference

between the right to make "expenditures" and the

position of appellants that the widow was granted

the right to alienate the corpus.

We cannot improve upon the explanation the trial

court gives:
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''It is evident th;it the testator wished to free
his invalid wife duiing lier sliort expectancy, in

the event she should survive her husband at all,

from being under the fear that she would be inter-

fered with as to such expenditures as she might
make of the income and from the fear that she
would be required to make any accounting of such
expenditures of the income. In the closing para-
graph of his will the testator used these words:
'In order that my said wife, Carrie Welch, may
be relieved of the responsibility in the adminis-
tration upon my estate and the responsibility in-

cident thereto, I do hereby nominate and appoint
my said trustee . . . the executor of this my last

Avill and testament . . / "

Baker-Boyer National Bank v. Henricksen, 46

F. Supp. 831, at 836.

As further indication that the testator did not in-

tend his widow to disturb the corpus, we call atten-

tion to the language in the Will wherein the testator

directed that the trustee was:

"To hold, maintain, and indefinitely retain so

much as it believes it is advisable so to do, in

which it shall be the sole judge thereof, the iden-

tical securities, properties or investments received

by it from my estate, whether it be at my death or

at the death of my said wife, Carrie Welch.'' (Par.
IX (a) of Will 11.25).

Likewise, the testatoi* intended that the two trust

funds should include:

''Cash or the equivalent in value in securities

found in my estate (R. 16, 19)''

so api^arently he did not intend the widow to invade

them.
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In this connection, while we deem it unnecessary
in this case to supply any words in the interest of

clarity in the construction of the Will, we wish to

state the Courts do have the power to supply words
in a Will whenever necessary to effectuate the tes-

tator's intention as expressed in the Will.

In re:

Peters' Estate, 101 Wash. 572.

The words ^^of income" might very properly be

supplied in the will under consideration immediately

following the term ^^expenditm^es" in paragraph V
thereof. But this is unnecessary, we submit, in order

to reach the same result from the language of this

will.

Smith V. Bell, 6 Peters 68; 8 L. Ed. 322;

Russell V. Werntz, 44 Atl. 221.

LIFE ESTATE AND ^'OR ANY ACCOUNTING"

In Boden v. Johnson, 47 S. W. (2d) 155, the will

provided that a mother would not be required to ac-

count for expenditures for the benefit of the children

of the decedent. She diverted some of the income of

the estate, and in an action challenging her right to do

so, the court held that while she did not have to ac-

count for the expenditures she was required to use

the income for the children's benefit.

In Tilton v. Tilton, 47 Alt. 256-257, the court says

:

^^If she should attempt to divert the property
from them by fraudulent or unauthorized man-
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agement or appropriation they would have a rem-
edy in equity. So long as she manages and uses
it according to her rights the plaintiffs have no
cause to complain or to call her to account."

LIFE ESTATE AND ^^THEN REMAINDER"

In Paragraph V of the will, the testator directed

that in event Mrs. Welch survived him the ^^then re-

mainder'' (R. 12) . . . '^save and except my commu-

nity undivided one-half interest in certain lands . . .

which I hereinafter give . . . unto my son" shall be

given over unto the trustee; and the testator next pro-

vided in the same Paragraph V (R. 13) that, should

he survive her, then ^'theii rest, residue and remainder

of my estate," save and except the same farm, shall

be given over unto the trustee. (R. 13) (Italics sup-

plied). The appellants (P. 16) in their brief say that

the phrase ''then remainder" connotes the possibility

of the corpus having undergone a quantitative change

during the tenure of the life estate. Then, what does

''then . . . remainder" mean, if Mr. Welch died first,

and there was no preceding life estate? Appellee at-

taches the same meaning to this phrase in both in-

stances, that is: The "then remainder" in each in-

stance mean the estate plus any additions of unused

income, and less bequests carved out of the estate.

Like the expression "all the remaining property con-

stituting my estate at her death" in Mead v. Welch,

95 F. (2) 619, the "then remainder" means, in each

instance, "the estate remaining after the sum speci-

fied . . . had been carved out rather than to have ref-

erence to so much of the estate as may be left uncon-
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sumed by the first taker." Tlieic^ were ''sums speci-

fied to be carved out" in the Welch estate, that is,

the two $500 bequests (P. IV, R, 12) and any re-

maining' unused income was to be added thereto (R.

25, d; R. 10).

INVASION HIGHLY IMPROBABLE

The appellants take the position that it is not pos-

sible to say, as of the testator's death, that it is im-

probable that the life beneficiary would invade the

corpus (Brief, 34).

We do not concede that the widow had any power
or authority under the will to invade the corpus, at

any time. But assuming solely for the purpose of con-

sidering the appellant's argument, that the widow had
such power, our position is that the probability of her

exercising it was remote, in view of her independent

means, advanced age, frugal habits, modest home and

of her income from the life estate ; and in view of the

further fact that she could not pass a marketable

title.

The circumstances as to the widow's means, age

and her habits of living have all been taken into con-

sideration in other cases in considering the probability

of invasion.

Ithaca Trust Co. v. U. S., 49 S. Ct. 291; 73 L.

ed. 647;

Mead v. Welch, 95 F. (2) 617; (9th Circuit)

(Opinion by Judge Healy).
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As this court said in Commissioner of Internal Eev-

eniie v. Bank of America National Trust & Savings

Association, decided Fel). 25, 1943; 133 Fed. (2d) 753:

'^Naturally, cases arising "under this statute

present gradations of probability; and we do not
wish to be understood as suggesting that char-

itable bequests in remainder are deductible where
there is real likelihood of an undetermined part

of the corpus bemg taken for the benefit of the

life tenant. It is the duty of the Commissioner,
in administering this statute, to give effect to the

beneficent purpose of Congress, and we believe

a proper performance of the duty requires that

attention be paid to the actualities of each case,

The administrative difficulties in the way of doing

that are not insurmomitable. On the other hand,

a blind adherence to arbitrary standards must
result in many instances in the needless frustra-

tion of the legislative policy.

''The judgment of the Board is affirmed."
(opinion by Judge Healy).

See also:

U. S. V. Provident Trust Co., 54 S. Ct. 389, 78

L. ed. 793

;

Comm. V. Bonfils Trust, 115 F. (2) 788.

As to the possibility of her giving marketable ti-

tle, we cite:

Brandt v. Virginia Coal Co., 3 Otto 326; 23 L.

ed. 927;

West V. American Tel. and Tel. Co., 311 U. S.

223; 85 L. Ed. 139, 132 A. L. R. 956;

Graves v. Bean (Ark.), 141 S. W. (2) 50.



33

EFFECT OF CONSTRUCTION BY PROBATE
COURT

The will has been construed by the Probate Court
on two occasions, and by the interested parties; and
the Inheritance Tax Division of the State of Wash-
ington accepted the construction of the will by the
Superior Court without appeal. The construction by
the probate court is entitled to great weight.

''By that instrument (constitution) probate
courts were superseded and jurisdiction ^ given in
all matters of probate' was vested in the superior
courts. In dealing in matters of probate, there-
fore the superior court does not require aid of any
other court or the aid of any form of procedure
to fully adjudicate the matters before it. In such
mstance it exercises all of its powers as a court
of general and superior jurisdiction, and when
the justice of the matter requires it do so, it
may enter in the proceeding itself such orders and
judgments as the necessity of the matter re-
quires."

In re:

Gardella, 152 Wn. 250-256. (Word in paren-
thesis supplied)

One of the occasions the Court construed the will

was when the Decree of Distribution was entered.

A Decree of Distribution is a final adjudication of

the rights of the parties interested in the probate

proceedings.

Golden v. McGill, 3 Wash. (2) 708;

Farley v. Davis, 10 Wash. (2) 62.
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Where testimony was taken and judicial discre-

tion exercised there was no waiver of rights, and such

a decree is not a consent decree.

Harter v. King County, 11 Wash. (2) 583.

There has been no showing of collusion between

the parties in connection with the entry of either of

the probate orders.

Final decision of state courts of general jurisdic-

tion under similar circinnstances have been held to be

conclusive.

Comm. V. Blair, 57 S. Ct. 330; 81 L. Ed. 465;

Helvering v. Rhodes Est. (8 C. C. A.) 117 Fed.

(2) 508;

Uterhart v. U. S., 240 U. S. 598; 36 S. Ct. 417;

60 L.Ed. 819;

Freuler v. Helvering, 291 U. S. 35; 54 S. Ct. 308;

78 L. Ed. 634;

Sharpe v. Commissioner, 107 Fed. (2) 13;

Hoxie V. Page, 23 Fed. Supp. 905;

West V. Am. Tel. & Tel. Co., 311 U. S. 223, 85

L. Ed. 139.

As a court of general jurisdiction the Superior

Court for Walla Walla County was endowed with all

the power necessary to determine property rights of

the interested parties, construe the will, instruct the

trustee (Sec: Comm. v. Blair, supra) and if necessary

to make a final determination of the inheritance tax,

and when it exercised that power, the persons af-

fected thereby are Ijound by the court's decrees. If
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such decrees are in accordance with the laws of Wash-
ington, the federal government should follow them
in those cases where the state law applies, and if they
decided property rights, the federal government should
be bound by them. Judge Paul, who heard these mat-
ters in the Supreme Court had long been on the su-

perior court bench (Appointed June 23, 1934, 178 Wash.
—List of Judges of the Superior Court). Judge Black
had also been a probate judge (189 Wash, name ap-

pears in List of Judges). Three years had elapsed

since the death of George T. Welch and the estate

was confronted with 24 percent cumulative interest

on an overhanging proposed inheritance tax of ap-

proximately $35,000. The audit of the mternal rev-

enue agents had been accepted by the executors, the

additional estate tax had been paid, and yet the State

had not closed its inheritance tax. The only recourse

for the executor was to ask for a final adjudication

and final determination of all questions involved. The
hearing was regular, indicating testimony was taken,

argument of counsel heard, and over a year has elapsed

and no appeal has been taken by the State, which
was brought in by a citation, as prayed for in the

petition. There was no provision of law to require

the presence of the United States revenue officials

on such matters in state courts.

CONCLUSION

The decision of the trial court is presumptively

correct, and the findings of the trial court will not be

set aside unless they are clearly wrong.
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The Quarrington Coiiit, 122 Fed. (2) 266 at 267.

We submit that the judgment below should be

affirmed, for the reasons stated herein.

Respectfully submitted,

BURNS POE,
ELIZABETH SHACKLEFORD,
MARVIN EVANS,
CAMERON SHERWOOD,

Attorneys for Appellee.

1004 PUGET SOUND BANK BLDG..
TACOMA. WASHINGTON.



IN THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT

Thor W. Henricksen, formerly Acting Col-

lector of Internal Revenue for the District of

Washington, and Clark Squire, Collector of

Internal Revenue for the District of Wash-
ington,

Appellantsy

vs.

Baker-Boyer National, Bank, a corporation,

Executor of the Estate of George T. Welch,
deceased.

Appellee.

No. 10,409

Jan. 5, 1944

Upon Appeal from the District Court of the United States for the
Western District of Washington, Southern Division

Before GARRECHT, DENIVIAN and HEALY, Circuit Judges.

GARRECHT, Circuit Judge.

There will be stated herein only such of the facts as relate to

the question of whether or not the decree of distribution and the
order construing it, both made by the Superior Court of Walla
Walla County, Washington, are binding upon the appellants
herein.

George T. Welch died on April 15, 1937, leaving an estate of

$226,303. This amount represented one-half of the community
estate, of which the other half under the laws of Washington
belonged to the widow.

After providing for three cash bequests, Mr. Welch's will con-

tained the following disposition:

" I do hereby give, devise and bequeath unto my said wife,

Carrie Welch, for and during her lifetime, should she survive

me, all the rest, residue and remainder of my estate, both
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real and personal, including the rents, issues and profits

therefrom, and of whatsoever the same may consist and

wheresoever situated, with the distinct understanding that no

limitation is placed on my said wife in any expenditures

which she may make for any purpose, or any accounting be

made thereof, with the then remainder over upon her death

unto my Trustee, hereinafter named, in trust, nevertheless,

for the uses and purposes hereinafter mentioned, * * *".

Subject to the life estate thus created, Mr. Welch gave to his

trustee, the appellee herein, $30,000, the income from which, if

any, was to be paid, under the terms of the will, to the decedent 's

son, Fred B. Welch. Mr. Welch also devised to his son, subject

to the widow's life estate, the testator's undivided one-half com-

munity interest in certain realty, as his son's absolute estate. A
number of other bequests in trust were made, including one of

$12,500 for admittedly charitable use by the Board of Conference

Claimants, Inc., of the Pacific Northwest Annual Conference of

the Methodist Episcopal Church.

All the remainder of the estate, subject to the widow's and

other interests outlined above, was devised to the appellee in trust

for the concededly charitable purposes of providing support or

education for boys and girls, providing support for the poor,

aged and infirm, and erecting a home for the aged as a memorial

to the testator and his widow.

On April 7, 1938, the widow entered into a stipulation for the

partition of the estate, the effect of which admittedly was to

permit the ^vidow to receive only the income from her husband's

property. This stipulation was approved by Judge Timothy A.

Paul of the Superior Court of Walla Walhi County, Washington.

The stipulation was made a part of the appellee's Final Account

and Report and Petition for Disti-ibution, which was in turn ''in

all respects allowed, approved and settled" by the Superior

Court.

On May 9, 1938, the same Court entered its final decree in the

Matter of the Estate of George T. Welch, Deceased, adjudging,

among other things, tliat the i)artition just referred to was a

''just, fair and equitable division'' of the estate described

therein.
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On March 29, 1940, the same Superior Court, in an action
entitled ''In the Matter of the Estate of George T. Welcli,

Deceased, Baker-Boyer National Bank, a corporation, as Executor
and Trustee, Petitioner, vs. State of Washington, Inheritance Tax
and Escheat Division, Respondent," made an order holding that
the State of Washington was "not entitled to assess inheritance
taxes against the estate due to the fact that the charitable trusts

created by the will of the decedent . . . were not limited to use
in the State of Washington," and decreeing that the State was
entitled to an additional inheritance tax of $3.16.

The above order contained the following language pertinent to

the instant case:

"... the executor and trustee herein having raised the

question that he is entitled to instmctions from the court

directing as to the fund or interest chargeable under the laws
of the State of Washington and the tenns of said will of the

decedent and the decree of distribution heretofore entered

herein, the court hereby orders, adjudges and decrees and
construes the said will and decree of distribution:

" (1) That under the words, terms and provisions of the

said will, admitted to probate herein and 7)iade a part hereof

by reference, the widow of the decedent, Carrie Welch, is

entitled to receive from the decedent 's half of the community
property distributed to the trustee by the decree of distribu-

tion on file herein; that under the words, terms and provi-

sions of said will, the said widow Carrie Welch, received only

a life estate with a vested remainder over to the remainder-

men therein mentioned, and subject to the trusts therein

created.

"(2) That under the words, terms and provisions of said

will the said widow Carrie Welch has no power to invade

the corpus of said estate, but, during her lifetime, is entitled

only to the net income above mentioned.
« « «

"(4) That the trustee shall not permit the corpus of the

said estate to be invaded by the said Carrie Welch, but shall

at all times manage and control said property in accordance

with the terms of said trust with the powers therein given

to it . .
." [Emphasis added]
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No appeal was taken from the foregoing order of the Superior

Court.

The appellee herein, as executor of the estate, filed an estate

tax return with the appellant Henricksen, on a gross valuation

of $226,303.96, and a net valuation of $7,325.42. The estate tax

shown on the return and paid by the appellee was $146.50. The

executor took as deductions in the return bequests for religious,

charitable, scientific and educational purposes.

The Commissioner of Internal Revenue raised the gross valua-

tion of the estate to $228,244.50, and increased the net estate to

$180,301.68 by the disallowance of the above described charitable

bequests, thereby increasing the estate tax by $21,417.55 over the

tax of $146.50 already paid. This additional amount was paid to

the Collector with interest on November 1, 1939, and January 9,

1940. On March 24, 1941, the appellee paid an additional assess-

ment and interest, in the total amount of $1,165. Timely claims

for refund were made, but were rejected by the Commissioner.

On August 19, 1941, the appellee filed an action in the court

below for recovery of the taxes paid, plus interest. The lower

court entered a judgment for nearly the total amount claimed.

From that judgment the present appeal has been taken.

Section 303 of the Revenue Act of 1926, c. 27, 44 Stat. 9, as

amended by c. 209, 47 Stat. 169, § 807, and by e. 277, 48 Stat.

680, §§ 403(a) and 406, reads in part as follows:

''Section 303. For the purpose of the tax the value of the

net estate shall be determined

—

(a) In the case of a citizen or resident of the United

States, by deducting from the value of the gross estate

—

• • *

(3) The amount of all bequests, legacies, devises, or

transfers, * * * to or for the use of any corporation organized

and operated exclusively for religious, charitable, scientific,

literary or educational purposes * * *."

Article 47, Treasury Regulations 80, contains in part the fol-

lowing language:

''Art. 47. Conditional bequests.—
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If the legatee, devisee, donee, or trustee is empowered to
divert the property or fund, in whole or in part, to a use or
purpose which would have rendered it, to the extent that it

is subject to such power, not deductible had it been directly
so bequeathed, devised, or i>iven by the decedent, deduction
will be limited to that portion, if any, of the property or
fund which is exempt from an exercise of such power. '

'

TJie ultimate questions in this case as formulated in the
language of appellant are:

(a) Did the will give the widow the right to invade the
corpus of the estate?

(b) If so, were the bequests to charities sufficiently definite
and ascertainable as of the date of the testator's death to be
deductible in determining the net estate for estate tax purposes
under Section 303(a)(3), supra?

As we have seen, the Superior Court of Walla Walla County
held that the will did not give the widow the right to invade the
corpus, and that the trustee under the will—the appellee herein—
should not permit her to do so. If that order is binding upon the
appellants and upon this Court, it is determinative of the instant
case.

The appellants concede that the will should be interpreted in

the light of state law, but deny that the order of the Superior
Court of Walla Walla County is conclusive here. In Uterhart v.

United States, 240 U.S. 598, 603, also a will case, the Government
went farther in its admission. In that case the Court said:

''It is very properly admitted by the Government that the
New York decree is in this proceeding binding with respect
to the meaning and effect of the will. The right to succeed
to the property of the decedent depends upon and is regu-
lated by state law (Knowlton v. Moore, 178 U.S. 41, 57), and
it is obvious that a judicial construction of the will by a

state court of competent jurisdiction determines not only
legally but practically the extent and character of the in-

terests taken by the legatees.
'

'
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In Knowlton v. Moore, 178 U.S. 41, 58, supra, which was fol-

lowed in the Uterhart case, supra, quoted from in the preceding

paragraph, Mr. Justice [later Chief Justice] White used the fol-

lowing emphatic and unequivocal language:

".
. . the right to regulate successions [estates] is vested

in the States and not in Congress."

In Freuler v. Helvering, 291 U.S. 35, 44-45, the court said

:

'*We understand the respondent to concede the binding

force of a state statute, or a settled rule of property, fol-

lowed by state courts, and, as well, an antecedent order of

the court having jurisdiction of the trust, pursuant to whicli

payments were made. But, if the order of the state court

does in fact govern the distribution, it is difficult to see why,

whether it antedated actual payment or was subsequent to

that event, it should not be effective to fix the amount of the

taxable income of the beneficiaries. We think the order of

the state court was tlie order governing the distribution

within the meaning of the Act.

''Moreover, the decision of that court, until reversed or

overruled, establishes the law of California respecting dis-

tribution of the trust estate. It is none the less a declaration

of the law of the State because not based on a statute, or

earlier decisions. The rights of the beneficiaries are property

rights and the court has adjudicated them. '

'

The right of a trustee to request instructions from the court

in a case of this kind, and the line of demarcation between the

powers of a State court and a Federal court in tax matters in-

volving the construction of wills, are succinctly discussed by

Mr. Chief Justice Hughes in Blair v. Commissioner, 300 U.S.

5, 9-11

:

''Second. The question of the validity of the assignments

is a question of local law. The donor was a resident of

Illinois and his disposition of the property in that State was

subject to its law. By that law the character of the trust,

the nature and extent of the interest of the beneficiary, and

the power of the beneficiary to assign tliat interest in whoh^

or in i)art, are to be determined. The decision of the state

court upon these questions is final. [Cases cited] It matters
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not that the decision was by an intermediate appellate court.

Compare Graham v. White-Phillips Co., 296 U.S. 27. In this

instance, it is not necessary to go beyond the obvious point
that the decision was in a suit between the trustees and tlie

beneficiary and his assignees, and the decree which was en-

tered in pursuance of the decision determined as between the
parties the validity of the particular assignments. Nor is

there any basis for a charge that the suit was collusive and
the decree inoperative. [Case cited.] The trustees were en-

titled to seek the instructions of the court having supervision
of the trust. That court entertained the suit and the appel-
late court, with the first decision of the Circuit Court of

Appeals before it, reviewed the decisions of the Supreme
Court of the State and reached a deliberate conclusion. To
derogate from the authority of that conclusion and of the

decree it commanded, so far as the question is one of state

law, would be wholly unwarranted in the exercise of federal

jurisdiction.

''In the face of this ruling of the state court it is not open
to the Government to argue that the trust 'was, under the

Illinois law, a spendthrift trust. ' The point of the argument
is that, the trust being of that character, the state law barred
the voluntary alienation by the beneficiary of his interest.

The state court held precisely the contrary. The ruling also

determined the validity of the assignment by the beneficiary

of parts of his interest. That question was necessarily pre-

sented and expressly decided.

''Third. The question remains whether, treating the as-

signments as valid, the assignor was still taxable upon the

income under the federal income tax act. That is a federal

question. '

^

See also Sharp et al. v. Commissioner of Internal Revenue, 303

U.S. 624, 625; Lyeth v. Hoey, 305 U.S. 188, 193; Hubbell v.

Helvering, 8 Cir., 70 F.2d 668, 669; Commissioner of Internal

Revenue v. Dean, 10 Cir., 102 F.2d 699, 701 ; Sharpe v. Commis-
sioner of Internal Revenue, 3 Cir., 107 F.2d 13, 14, certiorari

denied, 309 U.S. 665, 666; Helvering v. Rliodes' Estate, 8 Cir.,

117 F.2d 509, 510; Plunkett v. Commissioner of Internal Revenue,
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1 Cir., 118 F.2d 644, 648; Hidden v. Durey, [DC NY] 34 F. 2d

174, 178.

So ill the instant ca^e, the question of whether or not i\Ii's.

Welch could invade the corpus of the trust estate was one for

the courts of the State of Wasliington to decide. On the other

hand, whether or not the charity bequests in the will are taxable

in the event that it is determined that IMrs. Welch could not

invade the corpus, is a matter for the Federal courts to adjudi-

cate. The appellants concede, however, that ''the nature of the

widow's estate under the will" is a ''question precedent to that

of whether the amounts of the bequests to charity were ascer-

tainable at the date of the testator's death and, accordingly,

[whether] the amounts [were] deductible from the gross estate

for estate tax purposes." In other words, if it is found that

under the will, as interpreted by the state court, Mrs. Welch

could not invade the corpus of the estate, a Federal court, inter-

preting the Federal tax statute, must rule that the appellee shall

prevail.

The appellants complain that the order of the Superior Court

of Walla Walla County "insofar as it is relevant here, was a non-

adversary proceeding" and that "neither the ^\^dow nor the re-

mainder interests [were] a party to the proceeding."

It has long been settled that a probate proceeding is one in rem,

and that if the statutory provisions regarding constructive service

and notice are observed, it is binding upon "all persons in the

world". Seventy years ago the Supreme Court definitely en-

dorsed the principle. In the case of Broderick's Will, 88 ILS. 503,

509, 519, the Court said:

".
. . the constitution of a succession to a deceased ])er-

son's estate partakes, in some degree, of the nature of a

proceeding in rem, in which all persons in the world wlio

have any interest are deemed parties, and are concluded as

upon res judicata by the decision of the court having juris-

diction. The public interest requires that the estate of de-

ceased persons, being deprived of a master, and subject to

all manner* of claims, should at once devolve to a new and

competent ownership ; and, consequently, that there should be

some convenient jurisdiction and mode of proceeding by

which this devolution mav be effected with the last chance
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of injustice and fraud; and that the result attained should
be firm and perpetual.

>» * •

''The world must move on, and those who claim an inter-
est in persons or things must be charged with knowledge of
their status and condition, and of the vicissitudes to which
they are subject. This is the foundation of all judicial pro-
ceedings in rem.

'

' *

That constructive service is sufficient in proceedings that are in
rem is liornbook law, established many decades ago by Pennoyer
V. Neff, 95 U.S. 714, 727. In his monumental opinion, Mr. Justice
Field said:

*' Substituted sei-vice by publication, or in any other au-
thorized form, may be sufficient to inform parties of the
object of proceedings taken where property is once brought
under the control of the court by seizure or some equivalent
act. The law assumes that property is always in the posses-
sion of its owner, in person or by agent ; and it proceeds upon
the theory that its seizure will inform him, not only that it

is taken into the custody of the court, but that he must look
to any proceedings authorized by law upon such seizure for
its condemnation and sale. Such service may also be sufficient

in cases where the object of the action is to reach and dis-

pose of property in the State, or of some interest therein,

by enforcing a contract or a lien respecting the same, or to

partition it among different owners, or, when the public is a

party, to condemn and appropriate it for a public purpose.
In other words, such service may answer in all actions which
are substantially proceedings in rem." [Emphasis added]

The final decree of distribution in the instant case recites that

''due and legal notice of the hearing upon said Final Account
and Report and Petition for Distribution has heretofore been
given ,by posting and by publication and as by law required and
in full compliance with the Order of this Court," etc. As we
have seen, that decree of distribution approved the stipulated

partition between the community estate of Mr. Welch and that

of his widow. Indeed, it is not questioned that all the required
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statutory formalities were complied with in the probate proceed-

ings that were had in the Superior Court of Walla Walla County.

The Supreme Court of the State of Washington has been em-

phatic in its pronouncements as to the sweeping and conclusive

effect of orders and decrees of distribution.

In the case of In Re Daub's Estate, 190 Wash. 420, 427, the

Court said:

''This brings us to a consideration of the binding force of

the decree of distribution. The decree was entered in a pro-

ceeding in rem and, proper notice having been given, was

binding upon the entire world in respect of every question

properly before the court for determination. [Case cited.] No
personal notice was given to the remaindennan of the hearing

on the final account; but, the published notice having been

given, no personal notice was required."

Again, in Farley v. Davis, 10 Wash.2d 62, 70-71, 76-77, the

following language was used:

**It is settled law in this state that orders and decrees of

distribution made by superior courts in probate proceedings

upon due notice as provided by statute are final adjudications

having the effect of judgments in rem, and are conclusive and

binding upon all persons having any interest in the estate

and upon all the world as well. [Many cases cited.]

''Such decrees cannot be attacked or annulled in any col-

lateral proceeding, except for fraud. [Cases cited.]

* • *

"Appellant's next contention is that the property was sold

without the actual knowledge of appellant or of any of the

heirs. There is no statute in this state which requires that

personal notice of sales of real property in probate proceed-

ings be given to persons wlio are interested in the estate.

The administration of an estate is a proceeding in rem, and

when real property belonging to the estate is ordered to be

sold, the statute requires only that notice of sale be given

by posting and publication, whether the sale be by public

auction . . ., or at private sale . . . Likewise, notice by

posting and publication, only, is required with respect to the
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hearing of the final report and petition for distribution.

[Authorities cited.]"

See also In Re Ostlund's Estate, 57 Wash. 359, 364-366; Doble
V. State, 95 Wash. 62, 69; In Re Nilson's Estate, 109 Wash. 127
128.

Nor is this view of the Supreme Court of Washington regarding
the binding effect of a probate order or decree confined to one in

distribution only. In Krohn v. Hirsch, 81 Wash. 222, 227, the
Court, after reviewing a number of its earlier decisions, said

:

''These decisions also render it plain that this court holds
that the statutory manner of giving notice preliminary to the
rendering of orders and decrees in probate, although such
notice is only constructive, that is, by publication and posting,

amounts to due process of law, so that orders and decrees
rendered in pursuance thereof are as binding upon all in-

terested parties, so far as the subject-matter before the court
is concerned, as if such parties were brought into court by
personal notice. So thoroughly has this become the settled

law of this state that further review and citation of authori-

ties seems at this time unnecessary."

Accordingly, since both the stipulated partition, approved by
the decree of distribution, and the order made by the Superior
Court of Walla Walla County, settled the extent of Mrs. Carrie
Welch's interest in the corpus of the estate, and adjudicated that
she did not have the power to invade it, we find that the charity

bequests were sufficiently ascertainable to warrant their deduc-
tion from the gross estate for estate tax purposes.

The judgment of the court below is consequently affirmed.

(Endorsed:) Opinion. Filed Jan. 5, 1944. Paul P. O'Brien,
Clerk.

PEBNAU-WALSn PKINTING CO., SAN FRANCISCO. 1/6/44 110.
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The former Acting Collector of Internal Revenue
for the District of Washington and the CoUector of
Internal Revenue for that District, the appellants
herein, respectfully petition this Court to grant a
rehearing of the above-entitled cause and to recon-

(1)



sider its opinion and decision filed January 5, 1944,

and upon such reconsideration to set aside such

opinion and decision. In support thereof the ap-

pellants respectfully show

:

The issue before the Court in this case is whether

the bequests to charities were sufficiently definite and

ascertainable to be deductible in determining the net

estate for estate tax purposes under Section 303 (a)

(3) of the Revenue Act of 1926, c. 27, 44 Stat. 9. A
question precedent to resolving that issue, as the

Court agreed, is the nature of the widow's estate

under the will as interpreted in light of state law.

It was held, however, that the decree of distribution

approving a stipulated partition of the estate and a

later order made by the Superior Court of Walla

Walla County, construing the decree of distribution

and the will, settled the extent of the widow's interest

so as to preclude an interpretation of the will by this

Court. That conclusion cannot rest upon the decree

of distribution alone, and this Court did not so hold.

We shall show that the later order has no bearing

upon the question.

1. The final decree of distribution entered by the

Superior Court of Walla Walla County sitting in

probate (R. 138-164) insofar as it is here relevant

merely approved a stipulation (R. 115-136) between

the appellee as executor of the estate, and the widow

for partition of the estate. If the tax were predicated

on what the widow received by agreement, the decree

would be relevant. But since the question here is the

nature of the interests transferred at the decedent's



death, which the decree did not purport to determine,

it is not. Eobiins v. Commissioner 111 F. 2d 828

(C. C. A. 1st) ; Watkins v. Fly, 136 F. 2d 578, 580

(C. C. A. 5th) ; Helvering v. Safe Deposit & Trust Co.,

121 F. 2d 307, 314-315 (C. C. A. 4th) ; cf. Taft v.

Commissioner, 304 U. S. 351, 357-358; Dawson v.

Commissioner, 81 F. 2d 16, 17 (C. C. A. 2d). Thus

in the Bobbins case the Probate Court of Middlesex

County, Massachusetts, entered a decree probating the

decedent ^s will, issuing letters testamentary to the

executors and directing them to administer the estate

in accordance with the terms of the will and agree-

ment of compromise. The agreement of compromise

provided that Amherst College was to receive $250,000

subject to two life estates. The court held that the

present value of the gift to the college was not de-

ductible under Section 303 (a) (3) because (pp.

832-833)—
it is clear that whatever rights Amherst College

has now come to it through the compromise
agreement and not under the will of the testator.

The compromise agreement is not the will of

the testator * * *.

What we have pointed out in no way detracts from

the full implication of the line of authority marked

by Freider v. Helvering, 291 U. S. 35, and Blair v.

Commissioner, 300 U. S. 5, relied on by this Court.

It is true that a decision of a state court determining

property rights is conclusive on the federal courts in

tax litigation but obviously only when the rights so

determined are those upon which the tax rests. What



this Court overlooked is that. the tax is predicated

on what passed at decedent's death, in this case de-

termined by the will, and not by what interests the

legatees agreed to accept in lieu thereof.

2. Nor is the order of the Superior Court of Walla

Walla County dated March 29, 1940, construing the

decree of distribution and the will entered almost two

years after the final decree of distribution conclusive

here. This Court in its opinion (p. 8) correctly stated

a part of our objection to giving any effect here to

that decree as follows

:

The appellants complain that the order of

the Superior Court of Walla Walla County

^'insofar as it is relevant here, was a non-

adversary proceeding" and that ** neither the

widow nor the remainder interests [were] a

party to the proceeding.''

The Court's answer to this contention was

—

It has long been settled that a probate pro-

ceeding is one in rem, and that if the statutory

provisions regarding constructive service and

notice are observed, it is binding upon ''all per-

sons in the world" ^ * *.

And then it pointed to the final decree of distribution

which recites that due and legal notice of the hearing

had been given by posting and by publication as re-

quired by law. But although the Court was indubi-

tably correct that a probate proceeding, where proper

notice is given, is binding on everyone, that principle

is not an answer to our contention with respect to

the order of the Superior Court dated March 28, 1940,



because that order was not entered in a probate pro-

ceeding. The proceeding was a suit by the appellee

against the State of Washington, Inheritance Tax and
Escheat Division. Although the record does not indi-

cate, it was undoubtedly begun by service of process

on the state as provided in Remington's Revised

Statutes of Washington (Supp.), Sec. 11202-lk. Cer-

tainly there is no justification for the assumption that

service by publication was had in a proceeding which
was ostensibly one to determine the amount of state

inheritance taxes owed by the estate and the order

of the Court is to be contrasted with the decree of

distribution in that it says nothing of any notice

having been given to anyone. (Cf. R. 102 with R.

138-139.) Nor can it be assumed that the tax litiga-

tion was a part of the earlier probate proceeding in

view (1) of Section 11202-lk of Remington's Revised

Statutes of Washington (Supp.), which expressly

provides that actions may be brought against the

state by any interested party to determine whether
property is subject to inheritance tax by serving the

Tax Commissioner with summons by delivering a copy
to the supervisor, and (2) the failure of the probate

code to provide for the determination of the amount
of inheritance tax owed in the probate proceeding
itself. It follows then that the proceeding was not
in rem and was not binding on the widow who was
not a party. It could not establish her property
rights and accordingly has no effect here. See
Security First Nat, Bank of Los Angeles v. Commis-
sioner, 38 B. T. A. 425 ; Estate of Lloyd, 106 Cal. App.
507 ; Estate of Rath, 10 Cal. 2d 399.
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3. Even if there had been service on the widow,

the order of March 28, 1940, nevertheless was ineffec-

tive to establish her interest. The law in the State

of Washington as interpreted in an unbroken line

of decisions of its Supreme Court, is that after a final

decree of distribution has been entered by the probate

court, it is final and conclusive unless altered on ap-

peal. In adidtion to the cases cited at pages 10 and

11 of this Court's opinion, see In re CogsivelVs Estate,

189 Wash. 433 ; Coleman v. Crawford, 140 Wash. 117

;

Manning v. Alcott, 137 Wash. 13; Alaska Banhing &

Safe Deposit Co, v. Noyes, 64 Wash. 672, 676. And

this is the law as well after the adoption of the

Washington Declaratory Judgment Act (Remington's

Revised Statutes, (Supp.), Sec. 784-1), as before.

In re Cogswell's Estate, supra. Accordingly, the

Washington Supreme Court has held that after a final

decree has been entered the Superior Court is without

jurisdiction to make any changes {In re Cogswell's

Estate, supi^a), and obviously if the final decree is

conclusive the question of the nature of the widow's

estate was moot. (Alaska Banking cfc Safe Deposit

Co, V. Noyes, supra).

4. Even were the issue not moot, even had the Court

jurisdiction to enter the decree of March 28, 1940,

and even were the widow a party so that her rights

could have been determined, the order of the Court is

no more conclusive than the decree of distribution

which it purported to interpret. Under the decree

of distribution the wife had no power to invade the

corpus, but as we have already emphasized, that de-



cree embodied an aj^'reement of the parties as to their

interests and not a determination of what passed at

decedent's death. If, for the reasons outlined in our

discussion of the decree of distribution, that decree is

not relevant here, a subsequent order interpreting the

decree and the will is similarly irrelevant. Unless

the Court in its order of March 28, 1940, was free to

ignore the stipulation and consider only the will, its

interpretation had to be predicated on the will as

embodied in the stipulation. Since there was clearly

nothing illegal about the stipulation and decree, nor

was any question raised as to its validity, the Court

of necessity gave it effect. It was therefore not a

construction of the will.

5. Finally, even on the assumption that the decree

of distribution and the order of March 28, 1940, con-

strued the interest passing at decedent's death rather'

than the property which the parties voluntarily agreed

to accept, they are not conclusive here. Freuler v.

Helvering, supra, suggested its own distinction in that

the Court was careful to point out that (p. 45) ^^The

decree purports to decide issues regularly submitted

and not to be in any sense a consent decree." And
the courts have consistently distinguished the Freuler

and Blair doctrine where the state court did not pur-

port to consider the case on the merits. First-Me-

chanics Nat. Bank v. Commissioner^ 117 F. 2d 127,

130 (C. C. A. 3d) ; United States v. Mitchell, 74 F. 2d

571, 573 (C. C. A. 7th) ; Doll v. Commissioner, 2 T. C.

276, 284; Journal Co, v. Commissioner, 44 B. T. A.

460, 488; Morris v. Commissioner, 40 B. T. A. 988,
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998 ; Semrity First Nat. Bank of Los Angeles v. Com-

missioner, 38 B. T. A. 425, supra, Cf. Botz v. HeU

vering, 134 F. 2d 538, 543-545 (C. C. A. 8th). See

also Scott V. Henricksen (W. D. Wash.), decided May

29, 1941 (29 A. F. T. R. 1465, 1466), an oral opinion

of Judge Black who decided the instant case below

and in which he clearly recognizes the proposition we

urge in a case which was not so clearly a consent

decree as the instant one. Thus he stated:

I am veiy conscious of the order that was

made by the Superior Court, or I might better

say the orders—one for eight months and the

other extending it for four months additional.

Those orders were made in connection with ap-

pearances by the counsel for the daughter and

by the same identical counsel for the executors.

Under such a circumstance I cannot feel that

there was any issue presented to the Superior

Court to that degree that would require me to

hold that the Superior Court established the

law in this state on that question. I am satis-

fied that the orders tvere very agreeable to the

henefi.ciaries of the Calvert estate and tJmt same,

in fact and equitably, should be binding upon

the estate and the beneficiaries thereof as be-

ttveen themselves, I am not willing to concede,

however, that the circumstances bind and con-

trol the taxing authority of the United States

government. [Italics supplied.]

There is no dispute and there cannot be any on this

record that the final decree of distribution, insofar

as it defined the widow's interest in the decedent's

estate, gave effect to the stipulation of the parties (R.
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115-116, 141-142) and was therefore a consent decree.

The proceeding in which the order of March 28, 1940
was entered, was in form a contest between the ex-

ecutor and the State of Washington, but the only
issue in which the state was interested was whether
the charities were located in the State of Washington.
The question of the nature of the widow's estate was
not in issue under state inheritance tax law and the
pleadings, order of the court, and correspondence
between the executor and the state makes this clear.

(R. 102-104, 166-173, 173-174.)

We are convinced that the opinion of this Court
is erroneous because (1) it concluded that the probate
decree had some bearing on the issue here, although it

approved a voluntary settlement of the parties and
did not determine the nature of the estate passing at
decedent's death upon which the tax is predicated;

(2) it concluded that the order of March 28, 1940,
was a determination of the widow's interest because
it was in rem, which resulted from confusing it with
the prior probate decree; (3) under well settled
Washington law, the Superior Court was without
jurisdiction in any way to alter the prior final decree
of distribution and the issue was moot because the
final order of distribution was conclusive; (4) even
if the Court had jurisdiction to enter its decree of
March 28, 1940, it had no more significance than the
final decree which it interpreted; and (5) both the
decree of distribution and the order of March 28,
1940, were by consent and therefore not binding
here. For these reasons and because the question is
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of great importance to the revenue, we have felt

impelled to depart from our usual policy of not filing-

petitions for rehearing.

We respectfully urge that a rehearing be granted.

Eespectfully submitted.

Samuel O. Clark, Jr.,

Assistant Attorney General,

SewALL Key,

J. Louis Monarch,
Irving I. Axelrad,

Special Assistants to the Attorney General.

January 1944.
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2 Arley Virgle Tudor vs.

In the District Court of the United States

For the District of Arizona

C-6414 PHX

INDICTMENT

United States of America

District of Arizona—ss.

Violation: 50 U.S.C. 311 Selective Training and

Service Act.

In the District Court of the United States in and

for the District of Arizona, at the November Term

Thereof, A. D. 1942.

The Grand Jurors of the United States of

America, impaneled, sworn and charged at the term

aforesaid, of the Court aforesaid, on their oath

present that on the 8th day of May, 1942, at

Glendale, Arizona, and within the jurisdiction of

this Court, Arley Virgle Tudor, whose full and

true name other than as given herein is to the

Grand Jurors unknown, being then and there a per-

son liable for training and service under the Se-

lective Training and Service Act of 1940, and the

amendments thereto, and having theretofore regis-

tered under said Act, knowingly, wilfully, unlaw-

fully, and feloniously did fail and neglect to per-

form a duty required of him under and in the exe-

cution of said Act and the Rules and Regulations

duly made pursuant thereto, in this, that the said

Arley Virgle Tudor, having been classified in Class

I-A by his local Board, being Maricopa County

Local Board No. 6, created and located in Maricopa



United States of America 3

County, Arizona, under and by virtue of the provi-

sions of the Selective Training and Service Act

of 1940, as amended, and the Rules and Regula-

tions issued thereunder, and said defendant having

been notified by said board to report at Glendale,

Arizona, on May 8, 1942, for induction into the

land or naval forces of the United States, the action

of said local board, as aforesaid, being pursuant

to the power conferred upon said board' by the Se-

lective Training and Service Act of 1940, and the

amendments thereto, and the Rules and Regula-

tions duly made pursuant thereto, did, knowingly,

wilfully, imlawfully, and feloniously fail and ne-

glect to report for induction, as aforesaid, as he was

required to do by the notice and order of said

board; contrary to the form of the statute in such

case made and provided, and against the peace

and dignity of the United [4] States of America.

F. E. FLYNN

[Endorsed] : Indictment A true bill, Sam W.
Seaney Foreman.

[Endorsed] : Filed Jan 28 1943. [5]



4 Arley Virgle Tudor vs.

In the United States District Court

for the District of Arizona

October 1942 Term At Phoenix

MINUTE ENTRY OF
WEDNESDAY, FEBRUARY 17, 1943

(Phoenix Division)

Honorable Dave W. Ling, United States District

Judge, Presiding.

C-6414

[Title of Cause.]

Frank E. Flynn, Esquire, United States Attorney

and James Walsh, Esquire, Assistant United

States Attorney, appear for the Government. The

defendant, Arley Virgle Tudor, is present in per-

son with his counsel Wm. H. Chester, Esquire and

now presents Motion to Quash Indictment. Ar-

gument is now had by counsel for the defendant,

and

It Is Ordered that said Motion to Quash Indict-

ment be and it is denied.

The defendant's plea is not guilty as charged in

the indictment, which plea is now duly entered, and

It Is Ordered that this case be set for trial March

23, 1943 at ten o'clock a. m. [6]

[Title of District Court and Cause.]

VERDICT

We, The Jury, duly empaneled and sworn in the

above-entitled action, upon our oaths, do find the
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defendant Arley Virgle Tudor Guilty in the man-
ner and form as charged in the indictment.

H. W. CHAMBERS,
Foreman.

[Endorsed] : Piled Apr 8 1943. [7]

In the United States District Court

For the District of Arizona

C-6414 Phoenix

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ARLEY VIRGLE TUDOR,

JUDGMENT

Defendant.

Due proceedings having been had on the indict-

ment filed herein presented against the defendant

above named charging a violation of Title 50^

United States Code, Section 311;

It Is Ordered, Adjudged and Decreed that said

defendant is guilty of said crime and in punish-

ment thereof that said defendant be committed to

the custody of the Attorney General of the United

States or his duly authorized representative for

imprisonment in such place of confinement as the

said Attorney General shall designate for a term

of three (3) years;

It Is Further Ordered that the Clerk deliver a

certified copy of this judgment and commitment to

the United States Marshal or other qualified officer

and that the same shall serve as the commitment

herein.
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Dated at Phoenix, Arizona, this 19th day of April,

1943.

DAVE W. LING
Judge

[Endorsed] : Filed Apr. 19, 1943. [8]

[Title of District Court and Cause.]

NOTICE OF APPEAL

Offense: Violation of Title 50 U. S. C. Section

311 (Selective Training & Service Act)

Date of Judgment: April 19, 1943.

Brief Description of Judgment and Sentence:

Verdict of guilty returned on April 8, 1943 of fail-

ing and neglecting to report for induction into the

land or naval forces of the United States when no-

tified so to do by his local Selective Service Board.

Sentence of three years in Federal Penitentiary

made and entered April 19, 1943.

Name of prison where confined if not on bail:

On bail.

I, the above-named appellant, hereby appeal to

the United States Circuit Court of Appeals for

the Ninth Circuit from the judgment above-men-

tioned upon the grounds set forth below.

ARLEY VIRGLE TUDOR
Appellant

W. H. CHESTER
Attorney for Appellant [9]
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GROUNDS FOR APPEAL

I.

That the verdict is contrary to law.

II.

That the verdict is contrary to the weight of evi-

dence.

III.

That the Court erred in the decision of matters

of law and evidence during the course of the trial.

IV.

That the Court erred in sustaining objections to

evidence offered by Appellant during the course of

the trial.

V.

That the Court erred in matters pertaining to

procedure and evidence during the course of the

trial.

VI.

That the Court erred in overruling objections to

evidence offered by the United States Attorney dur-

ing the course of the trial.

VII.

That the court has misdirected the jury on mat-

ter of law.

VIII.

That the Court erred in that Title 50 U.S.C. Sec-

tion 311 as construed and applied by the trial Court

violates the Fifth Amendment to the United States

Constitution and deprives the Appellant of liberty

and property without due process of law and with-

out opportunity to be heard.
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IX.

That Title 50 U. S. C. Section 311 as construed

and as applied by the trial Court violates the First

and Fourteenth Amendments to the United States

Constitution, and deprives the defendant of free-

dom of religion and due process of law. [10]

X.

That Title 50 U.S.C. Section 311 as construed

and applied by the trial court violates the Thir-

teenth Amendment to the United States Constitu-

tion, and under such construction it subjects the

defendant to involuntary servitude.

Respectfully submitted

W. H. CHESTER
412 Phoenix Nat'l Bank

Bldg.

Phoenix, Arizona

Attorney for Defendant

Received April 19, 1943.

E. R. THURMAN
Asst. U. S. Attorney.

[Endorsed] : Filed Apr 19 1943 [11]

[Title of District Court and Cause.]

APPEAL BOND

United States of America

District of Arizona—ss.

Be It Remembered, that on this 19th day of

April, 1943, the Honorable Dave Ling, Judge of

the District Court of Arizona, personally came Ar-
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ley Virgle Tudor, Principal and James Pazdera

and Mildred Pazdera, his wife as surety and jointly

and severally acknowledge themselves to owe the

United States of America the sum of One Thousand

Two Hundred Fifty and no/100 ($1250.00) Dol-

lars, to be levied on their goods and chattels, lands

and tenements, if default be made in the conditions

hereinafter set forth.

Whereas, lately in the April, 1943 term of the

District Court of the United States for the District

of Arizona in a suit pending in said Court between

the United States of America as plaintiff and Arley

Virgle Tudor as defendant, a judgment and sen-

tence was rendered against said Arley Virgle Tu-

dor and said Arley Virgle Tudor has taken an

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judg-

ment and sentence in aforesaid suit, and notice of

said appeal having been filed with the Clerk of the

District Court of United States for the District of

Arizona and a copy of said appeal served on the

United States Attorney for the District of Arizona

in manner and within time required by law and

rules of court in such cases made and provided.

[12]

Now the Condition of This Recognizance is such

that if Arley Virgle Tudor shall appear in the

United States Circuit Court of Appeals for the

Ninth Circuit in San Francisco, State of Califor-

nia on such day or days as may be appointed by

said Court, and upon such day or days as may be

appointed by said Court until finally discharged

therefrom and shall abide by and obey all orders
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of the Circuit Court of Appeals and surrender him-

self in execution of judgment and sentence of the

District Court of the United States for the Dis-

trict of Arizona if said judgment against him shall

be affirmed by the United States Circuit Court of

Appeals for the Ninth Circuit and shall prosecute

his appeal if he fails to make his appeal good, then

the above obligation to be void, otherwise it shall

be and remain in full force and effect.

And the surety or sureties in this obligation here-

by covenants and agrees that in case of breach of

any of the conditions of this bond, the United

States District Court for the District of Arizona

may upon notice to said surety or sureties of not

less than ten days, proceed summarily in this cause

to ascertain the amount of costs in the Circuit

Court of Appeals for the Mnth Circuit, which said

surety or sureties is bound to pay on account of

such breach and render judgment therefor against

said surety or sureties and to order execution there-

for.

Judgment and sentence in this cause was en-

tered on April 19, 1943 against Arley Virgle Tudor

on a charge of having, on or about the 8th day of

May, 1942, unlawfully and in violation of Section

311, Title 50 of the United States Code, failing to

report for induction into the land or naval forces

of the United States when notified so to do by his

local Selective Service Board at Glendale, Arizona,

contrary to the form of the statute in such cases

made and provided and against the peace and dig-

nity of the United States of America. [13]
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Sealed with our seal and dated this day of

April, in the year of our Lord, 1943.

ARLEY VIRGLE TUDOR
Principal

Address

Surety—James Pazdera.

Address—1430 N. 45 East St. Louis 111.

Surety—Mildred Pazdera.

Address—1430 N. 45 St. E. St. Louis, 111.

Subscribed and sworn to before me this 17 day

of April, 1943.

[Seal] OSCAR L. BECKER,
County Clerk,

By THOMAS P. COOMAN,
Deputy

Approved this 19 day of April, 1943.

DAVE W. LING [14]

United States of America

District of Illinois—ss.

James Pazdera, whose name is subscribed to the

foregoing instrument and undertaking as one of

the sureties thereof, being first duly sworn, deposes

and says : That I am a freeholder in said district

and reside at No. 1430 N. 45th Street, East St.

Louis, Illinois, and by occupation Forman Armour

& Co. E. St. Louis, 111.

That I am worth the sum of One thousand Two
Hundred Fifty and no/100 ($1250.00) Dollars, the

sum in the said undertaking specified as the pen-

alty thereof, over and above all my debts and lia-
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bilities and exclusive of property exempt from exe-

cution, and that my property now standing of rec-

ord in my name, consists in part as follows :
Real

estate consisting of:

All of Lot 171, Block 22, Plat Town of Illi-

nois City, Recorded in Record E on page 301

and 302 except the Northwesterly 55.45 feet

and except the Southeast 21 feet thereof, St.

Clair County, Illinois, East St. Louis Illinois.

That the encumbrances on the foregoing property

are as follows: None except that I am now on

Bond of Arley Virgil Tudor for trial in District

Court of the United States of America for the Dis-

trict of Arizona, which bond expires at the time of,

or prior to the time this bond is approved.

That my total net assets, above all liabilities and

obligations on other bonds, is the sum of $7000.00.

That I am not surety upon outstanding penal

bonds, now in force except on bond of Arley Virgil

Tudor, which bond expires at the time this bond

takes effect.

JAMES PAZDERA
Subscribed and sworn to before me this 17 day

of April, 1943.

United States Commissioner

for the District of Illinois.

At

[Seal] OSCAR L. BECKER,
County Clerk,

By THOMAS F. COOMAN,
Deputy. [15]
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United States of America

District of Illinois—ss.

Mildred Pazdera, whose name is subscribed to

the foregoing undertaking as one of the sureties

thereof, being first duly sworn, deposes and says:

That I am a freeholder in said district and reside

at No. 1430 N. 45th Stree«i, East St. Louis, Illi-

nois, and by occupation a housewife.

That I am worth the sum of One Thousand Two

Hundred Fifty and no/100 ($1250.00) Dollars, the

sum in the said undertaking specified as the pen-

alty thereof, over and above all my debts and lia-

bilities and exclusive of property exempt from exe-

cution, and that my property now standing of rec-

ord in my name, consists in part as follows : Real

estate consisting of:

All of Lot 171, Block 22, Plat Town of Illi-

nois City, Recorded in Record E on page 301

and 302 except the Northwesterly 55.45 feet

and except the Southeast 21 feet thereof, St.

Clair County, Illinois, East St. Louis, Illinois.

That the encumbrances on the foregoing property

are as follows: None except my interest is as

wife of James Pazdera who also signed this bond

and except that I am now on bond of Arley Virgil

Tudor for trial in District Court of the United

States of America for the District of Arizona,

which bond expires at the time of, or prior to the

time this bond will be filed and approved.

That my total net assets, above all liabilities and

obligations on other bonds, is the sum of $7000.00.

That I am not surety upon outstanding penal
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bonds, now in force except on bond of Arley Virgil

Tudor, which bond expires at time this bond takes

effect.

MILDRED PAZDERA
Subscribed and sworn to before me this 17 day

of April, 1943.

United States Commissioner

for the District of Illinois

At

OSCAR L. BECKER,
County Clerk,

By THOMAS COOMAN,
Deputy. [16]

[Endorsed] : Filed Apr 19 1943. [17]

In the United States District Court

for the District of Arizona

April 1943 Term At Phoenix

MINUTE ENTRY OF
SATURDAY, MAY 15, 1943

(Phoenix Division)

Honorable Dave W. Ling, United States District

Judge, Presiding.

C-6414

[Title of Cause.]

James A. Walsh, Esquire, Assistant United

States Attorney, appears as counsel for the Govern-

ernment. Wm. H. Chester, Esquire, is present on

behalf of the defendant. On motion of said coun-

sel for the defendant,
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It Is Ordered that defendant's time to file Bill

of Exceptions herein be extended to and including

June 9, 1943. [18]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

Be It Remembered that in the District Court of

the United States, for the District of Arizona, the

Honorable Dave W. Ling, Judge of said Court

presiding, and Frank E. Flynn appearing as at-

torney for the plaintiff and W. H. Chester appear-

ing as attorney for the defendant, the following

proceedings were had:

That on the 17th day of Feby. 1943, the defend-

ant filed the following Motion to Quash Indictment

:

^^ (Title of Court and Cause)

Comes now the defendant above named and

moves the Court to quash the indictment filed in

the above entitled cause for the following reasons:

I.

That the indictment fails to state that the action

of the Glendale, Arizona local selective service

board acted in accordance with the rules and regu-

lations of the Selective Service System.

II.

That the indictment fails to state that the de-

fendant was subject to the orders made by the

Glendale, Arizona local selective service board and
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does not state facts sufficient to constitute a crime

or offense.

W. H. CHESTER.
Attorney for Defendant.

412 Phoenix Nat'l Bank Bldg.

Phoenix, Arizona. [19]

POINTS AND AUTHORITIES

There are no facts alleged in the indictment to

show that the defendant was required under the

provisions of the Selective Service Act to report

for combatant training. The U. S. Code Anno-

tated, Book 50, Section 303 (g) provides ^'Nothing

contained in this Act shall be construed to require

any person to be subject to combatant training and

service in the land or naval forces of the United

States who, by reason of religious training and be-

lief is conscientiously opposed to participation in

war in any form.

50 U.S.C.A. Sec. 303 (g)

Every fact necessary to constitute the <3rime

charged must be directly and positively alleged and

nothing can be charged by implication or intend-

ment.

U. S. V Britton, 107 U.S. 655.

U.S. V Cruikshank 92 U.S. 542.

Commission from the indictment of any fact or

circumstance necessary to constitute an offense

will be fatal.

Harris v. U.S. 104 Fed (2nd) 41.

Indictment is so indefinite and imcertain that the
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defendant cannot properly raise the Constitutional-

ity of the Statute and is so indefinite and uncer-

tain as not to provide a reasonable standard of

guilt or innocence.

Indictment is in contravention of the 5th and

13th Amendments to the Constitution of the United

States of America.

W. H. CHESTER,
Attorney for Defendant.

412 Phoenix Nat'l Bank Bldg.

Phoenix, Arizona.

That on the 17th day of February, 1943, said

motion came on to be heard and on the 17th day

of February, 1943, the Honorable Court entered

its order denying said motion to quash the indict-

ment.

That on the 8th day of April, 1943, upon the

trial of said cause

THOMAS B. RIORDAN
was called as a witness on behalf of the plaintiff

and testified as follows: [20]

Q. What is your business or occupation'?

A. I am clerk of the Selective Service Board

at Glendale.

Q. Who has custody of the records and papers

belonging to the Board? A. I do.

Mr. Walsh: May this be marked?

(The document was marked as Plaintiff's

exhibit 1 for identification)

Mr. Walsh : Q. Mr. Riordan, I hand you Gov-

ernment's Exhibit No. 1 for identification, and ask
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(Testimony of Thomas B. Riordan.)

you if that is part of the records of your local

Board No. 6? A. Yes, sir.

Q. Can you tell from looking at it on what date

it was received by the Board?

A. No, I can't tell the exact date it was re-

ceived, no, sir.

Q. Well, what is this notation here, (indicating

on document) ?

A. Well, that is the approximate date. At the

time we received these cards they were shuffled and

each man given a serial number, and after that was

—the cards were serial numbered and then we put

the dates—went through and put the dates on the

cards. This card bears date of October 21st, 1940,

however, we probably received that card several

days prior to that date, but in handling and serial

numbering it and everything, it took several days

to do that.

Q. And since the date of its receipt has it been

in the possession and custody of the Board ?

A. It has.

Q. Is it regularly required by the Selective

Service regulations to be kept by the Board?

A. Yes sir.

Mr. Walsh : We offer it in evidence.

Mr. Chester: No objection.

(The document was received as Government's

Exhibit No. 1 in evidence)

Which document so proposed and offered in evi-

dence by plaintiff is as follows

:
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(Testimony of Thomas B. Riordan.)

GOVERNMENT'S EXHIBIT 1 IN EVIDENCE

'^Gen Del McLeansboro, 111 ^^No'' 4/20/42

Serial Number 3033 ARLEY VIRGIL TUDOR
Order No 156 Address Route #1 Box 349, Glendale,

Mara. Arizona. Age in years 31. Place of Birth

Van Burn, Ark. [21]

Country or Citizenship. U.S. Date of Birth Dec 23,

1908. Name of person who will always known your

address Mrs. Grace Irene Tudor, Relationship wife.

Address of that person Route # 1 Box 349, Glen-

dale, Mara., Ariz.

Employer's Name. Arena Notron, Inc. Place of

Employment or business Phoenix, Maricopa

County, Arizona.

I affirm that I have verified above answers and

that they are true.

ARLEY V. TUDOR

(Back side of Card)

Description of Registrant

Race, White—Height 5'10" Weight 170 Complexion

Dark. Eyes Brown, Hari Brown, Other obvious

physical characteristics that will aid in identifica-

tion—Small scar on right wrist.

Signed by Registrar Chas E. Mincks, Jr."

And the said Thomas B. Riordan testified for

the plaintiff further as follows:

Mr. Walsh: Q. Mr. Riordan, referring to the

address given on this card, ^^Route 1, Box 349,
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(Testimony of Thomas B. Riordan.)

Glendale, Maricopa County, Arizona", is that with-

in the territory over which your local board has

jurisdiction? A. Yes sir.

Q. And referring to the number printed in red

at the top of the card, what significance does that

red number have?

A. That is the man's order number.

Q. And what relation or bearing does that order

number have with reference to a man's question-

naire ?

A. Well, the questionnaires are sent out numeri-

cally according to the order number. The files

and the classification record is made up in numeri-

cal order according to a man's order number and

we start with Order Number 1, send out the ques-

tionnaire to—in numerical order from thereon.

Q. Does the man's file in all proceedings retain

that order number all the way through ?

A. Yes, sir.

Mr. Walsh: May this be marked?

(The document was marked as Government's

Exhibit No. 2 for identification) [22]

Mr. Walsh: Mr. Riordan, I hand you Govern-

ment's Exhibit No. 2, for identification, and ask you

if that paper is a part of the records of your Local

Board No. 6 at Glendale ? A. Yes, sir.

Q. Can you examine it and determine when it

was received by the Board ?

A. I would have to refer to my classification rec-

ord to determine the date of mailing and the date it
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(Testimony of Thomas B. Riordaii.)

was received. I could not tell from this the date we
received it.

Q. Is that the book which you have here ?

A. Yes, sir.

(The book was handed to the witness)

The Witness: The questionnaire was mailed on

November 5th, 1940, and was received by us on No-

vember 22nd, 1940.

Q. Has that document been in the possession and

custody of the Board since its receipt on November

22nd ^ A. Yes, sir.

Q. And is it a record required to be kept by the

Selective Service Regulations? A. Yes, sir.

Mr. Chester: There are two objections to this

questionnaire, your Honor. One is that it has never

been sworn to as provided within the rules and regu-

lations, and the second is that the classification sub-

stituted.

Mr. Walsh: So far as the alteration of the clas-

sification is concerned, your Honor, I think their al-

tera^ing the date is in accordance with the regula-

tions of the Selective Service System. It is my under-

standing that when a classification is changed, the

proper way to do it is to run through the original

classification and then endorse on the questionnaire

the new classification, and then endorse on the

questionnaire the netv classification.

The Court : Why, I think that would be all right.

What about the other? Does that have to be sworn

to?

Mr. Walsh : I think that is a matter which is up

to the Board. If they want to insist upon it, they
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(Testimony of Thomas B. Riordan.)

probably would require it, but I don't understand

and can't understand why a defendant would be

entitled to file a questionnaire without swearing to

it and then attempt to claim he did not file the ques-

tionnaire because he had not sworn to it. [23]

Mr. Chester: Do you have any Selective Service

Rules and Regulations in regard to that matter?

The Witness : No sir.

Q. The questionnaires are required, under the

law, to be sworn to, are they not ?

A. I don't think it is mandatory, no, sir.

Mr. Chester: Mr. Flynn, do you have a copy of

the Section?

Mr. Flynn : I haven't it here.

Mr. Chester : I wonder if you could get one up.

The Court: Well, I will admit it now. You can

look that up. It may be received now.

(The document was received as Government's

Exhibit 2 in evidence)

Thereupon the following paper was offered and

proposed in evidence by the plaintiff

GOVERNMENT'S EXHIBIT No. 2

IN EVIDENCE

(This exhibit being a selective service question-

naire of Jarmon Conway, gives the following an-

swers to the questions therein in substantially the

form as follows:

Order No. 156 ; Name Arley Virgil Tudor,
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(Testimony of Thomas B. Riordan.)

Address RPD #1 Box 349, Glendale, Maricopa,
Arizona.

My name is Arley Virgle Tudor.

My residence- is R 1 Box 349, Maricopa (County)
Arizona.

My telephone number is Glendale.

My social Security number is 526-10-4946.

I have physical or mental defects or diseases. My
back is defected.

I am not an inmate of an institution.

I have completed nine years of elementary school

and none years of high school.

I am working at present.

The job I am working at now is. Farm Labor.

I do the following work in my present job.

Tractor operator.

I have done this kind of work for 8 years.

My average weekly earnings in this job ar $15.00

In this job I am (x) an employee, working for

salary, wages, commission, or other compensation.

My employer is : Stanley Fruit Co. Phoenix, Ari-

zona.

Lat 22% & J. Avenue, whose business is Farming.

I am not licensed in a trade or profession.

I am not at present an apprentice under a writ-

ten or oral agreement.

Other facts which I consider necessary to present

far^7y the occupation which I have described or my
connection with it, as a ground for classification are

Conscientious objector. [24]
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(Testimony of Thomas B. Riordan.)

I have farmed for 15 years. I do not live on the

farm with which I am connected.

I am not actually and personally responsible for

-the operation of the farm on which I work.

The principal crops and livestock of the farm I

operate or work on are

:

Lettuce 1100 acres; carrots, beets, 100 acres; 400

acres, Carrots 80 acres; Beef cattle. Hogs, I don't

know number now on farm.

The number of hands employed on this farm is 24.

I am (x) Married. I married my present wife at

Florence, Arizona on April 6, 1940. 1 do live with her.

I have four (4) children who are under 18 years

of age or are physically or mentally handicapped.

Name sex age relationship date sup-

port began

Roy L. Tudor male 11 son March 7, 1929

Letha Davies female 11 step daughter April 2, 1940

Leo Davis Male 13 step son April 2, 1940

Patsy Davis female 3 step daughter April 2, 1940.

Grace Tudor female 42 wife April 2, 1940

Ella Tudor, female mother 56 1/1/30

The net cost to me for maintaining my home dur-

ing the last 12 months after deducting all I could

make contributed by other than myself for the su].-

port of such dependents was $

The cause of the dependency of any person 18

years of age : My mother is disable she has high blood

pressure.

List of property

Grace Tudor Home $700.00 net income none
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(Testimony of Thomas B. Riordan.)

I was born at Fortsmith, Ark., Crofford. (County)

I was born on December 23, 1908.

My race is white

;

I am a citizen of the United States.

I X claim the exemption provided by the Selective

Training and Service Act of 1940 for conscientious

objectors because I am conscientiously opposed, by

reason of my religious training and belief to the type

or types of service checked below

:

(Put X in the correct box or boxes)

X Combatant military service.

I have not been convicted of treason or felony.

Signed by Arley Virgle Tudor, Nov. 19, 1940.

(Not signed by officer or official administring oath)

[25]

Thereafter Witness Thomas B. Riordan testified

as follows:

Mr. Walsh: Q. Referring to Government's Ex-

hibit No. 2 in evidence, Mr. Riordan, can you tell us

generally what that document is: just describe it.

A. This document is what is called the Selective

Service Questionnaire. This is mailed to the regis-

trant and he, in turn, has ten days in which to fill out

and complete the answers in the questionnaire and

return it to us. He gives all of the information on

here that is asked, and from this questionnaire the

local board classifies the registrant. In other words,

they determine from the answers to the question in
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(Testimony of Thomas B. Riordan.)

the questionnaire what class the registrant is entitled

to be put in.

Q. From the Minutes to which you have just re-

ferred can you tell us what classification the defend-

ant Tudor received from the Local Board No. 6 ?

A. At the first time this man was classified, was

on November 26th, 1940. At that time the defendant

was placed in Class 3-A, due to the fact he was a

married man and had children. Subsequent to his

classification we received, or I received word that

the man was not taking care of his wife and children

and was not living with them. I received that

Mr. Chester (Interrupting) Your Honor, I ob-

ject to that testimony as hearsay.

The Court: Who did you receive that from?

A. I received that from Mrs. Tudor, the man's

wife.

Mr. Chester : The best testimony about that would

be from Mrs. Tudor. It is purely hearsay evidence

liere.

The Court : Yes, that is true.

Mr. Walsh : I think, myself, Your Honor, that

the witness should confine himself to receiving cer-

tain information which he conveyed to the Board.

The Court : Yes.

Mr. Walsh : Q. Was he subsequently red assified

from 3-A ?

A. He was, he was reclassified on September 30th,

194L At that time we had Rules and Regulations that

<?ame out that all men who were over the age of 28

years of age should be classified in 1-H so when the
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registrant Tudor 's file came up for reclassification,

we found he was over 28 years of age. As I say, that

was on September 30th, 1941, so he was placed in

Class 1-H. Subsequent to the Declaration of War,

we received new Rules and Regulations stating that

all men
Mr. Chester: (Interrupting) Your Honor, I

object, [26] to the question or the answer. The rules

and regulations should speak for themselves, and this

matter as to what the Rules and Regulations con-

tained, I don't believe that the Member here is quali-

fied to testify as to those Rules and Regulations.

Mr. Walsh : I submit he certainly is, your Honor.

He is the Clerk of the Board, an executive officer of

the Board and certainly he is entitled to testify as to

what are the general present regulations and what

the regulations were.

Mr. Chester : What was done pursuant to the reg-

ulations may be testified to, your Honor, but I believe

as to what the regulations were is a matter of evi-

dence where the rules will speak for themselves. It

is not the best evidence.

Mr. Walsh : As far as that is concerned, the Court

will take judicial notice of the Regulations.

The Court : Well, they would have the same effect

as the Statute itself.

Mr. Chester : What is that ?

The Court : I say, the Rules and Regulations have

the same force and effect as the Statute ?

Mr. Chester : That is correct.

The Court : All right. Now, if you are dissatisfied
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with the way they did, you can show the Court the

rule and say they didn't follow it.

Mr. Chester: Well, the Statute itself—testifying

as to what the law is or what the rule is, certainly is

not the best evidence. The rule itself and the Statute

itself is the best evidence.

The Court : It may be so, that part of it, but he

can testify as to what they did.

Mr. Chester: He can testify as to what they did,

but not as to what the Rules and Regulations are.

These Rules and Regulations are not a matter of

public property. They are hard to get. They are more

or less private property for the Boards themselves,

so we never know what the Rules and Regulations

are.

The Court: Well it is a public document. Go

ahead and testify.

The Witness : We received these new Regulations

stating that all men classified in 1-H should be re-

classified in Class 1, so

Mr. Chester (Interrupting) Your Honor, I

again object to this.

The Court: all right, let the record show your

objection. Go ahead.

Mr. Chester : And an exception. [27]

Mr. Wal sh : May this be marked, please ?

(The document was marked as Government's

Exhibit 3 for identification)

Mr. Walsh: Q. Mr. Riordan, I hand you Gov-

ernment's Exhibit 3 for identification, and ask you if
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that is a part of the records of your Board in this

case ? A. Yes ; it is.

Q. And it is a record required by the Regulations

of the Selective Service to be kept by your Board?
A. Yes ; it is.

Mr. Walsh : I offer it in evidence.

Mr. Chester: No objections. At this time, your

Honor, I 'd like to receive an exception to the intro-

duction in evidence to the questionnaire itself.

The Court: All right.

(The document was received as Government's

Exhibit 3 in evidence)

Being as follows

:

GOVERNMENT'S EXHIBIT No. 3

IN EVIDENCE

Report of Physical Examination

:

Name, Tudor, Arley Virgle, Order No. 156, Race^

White.

Occupation Farm Laborer.

Address: General Delivery, McLeansboro, Ham-

ilton County, Illinois, Rural. Mother tongue, Eng-

lish.

Birthplace, Portsmith, Arkansas, Birthdate De-

cember 23, 1908.

Statement of Person Examined.

Have you had any experience in CCC work? Yes.

Do you consider that you are now sound and well

No.

What illness, disease, or accidents have you had

since Childhood? Pneumonia, 1940
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Have you ever had any of the following? If so

give dates; Spells of unconsciousness, convulsions,

or fits ? No. Gonnrehea No. Sore Penis No

Are you addicted to the use of habit forming drugs

or narcotics? No. Have you ever raised or spat up

blood. No.

When were you last treated by a physician, and for

w^hat ailment. Pneumonia, 1940.

Have you ever been treated at a hospital or asy-

lum? No.

Signed by Arley V. Tudor.

This local Board finds that the person named

above is:

Qualified for general military service

Date 2/13/42 J. F. BRAZILL. [28]

Thereafter witness Thomas B. Riordan, testified

for the plaintiff further as follows

:

A. Subsequent to this examination the defendant

was called for an Army examination at the induction

station in Phoenix.

Q. And did you get a report of that exammation ?

A. And we got a report of that examination ;
yes,

sir.

Mr. Wal sh : May this be marked ?

(The document was marked as Government's

Exhibit No. 4 for identification)

Mr. Walsh: Q. I hand you Government's exhi-

bit No. 4 for identification, as ask you if that is the

report of which you have reference to ?
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A. Yes ; it is.

Mr. Walsh: I offer it in evidence.

Mr. Chester: No objection.

(The document was received as Government's

Exhibit 4 in evidence)

Which Exhibit so proposed and offered by Plain-

tiff is as follows:

GOVERNMENT'S EXHIBIT No. 4

IN EVIDENCE

Report of Induction of Selective Serviceman

Name, Tudor, Arley Virgle.

Address Phoenix, Maricopa, Arizona. Mother

Tongue English

Birthplace Fort Smith, Arkansas. Birth date Dec.

23, 1908.

Age 33 years 2 months. U. S. Citizen Yes. Race,

white.

Grade completed in grammar school 6

;

Duty with CCC no.

Civilian trade or occupation ; Farm laborer, years

so engaged 20 ; weekly wage $20.00

Marital status, married. Dependents ; one-son.

Previous service in United States Military or naval

service, Marine Corps, Coast Guard, or National

Guard in any active, inactive, or reserve status ;
none.

Physical Examination

:

1. Eye abnormalties none

2. Ear, nose, throat abnormalties none

3. Mouth and gum abnormalties none

4. Teeth
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5. Skin acne, slight.

6. Varicose veins none

7. Hernia none

8. Hemorrhoids none

9. Genitalia normal.

10. Feet normal

11. Musco-skeletal defects none

12. Abnrormal viscare normal [29]

13. Cardiovascular system normal

14. Lungs, including X-ray if make, normal

15. Nervous system reflexes pupillary normal

Patellary normal

16. Endocrine Disturbances none

17. Results of laboratory examinations, when

made Klein—Neg.

18. Remarks on defects not sufficiently described

none

19. Summary of defects in order of importance,

impression of physical fitness none

Vision Right eye 20/20 Left eye 20/20

Hearing Right ear 20/20 Left ear 20/20

Height 67 in.

Weight 168

Girth (at nipples: Inspiration 42 in; Expiration

39 in.

Girth (at unbilicus 33 in.

Posture good

Frame medium

Color of hair brown.

Color of eyes brown

Complexion ruddy
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Pulse : Sitting N.R. After exercise N.R.

2 min after exercise N.R.

Blood pressure ; Systolic N.R. Diasolic N.R.

Urinalysis Sp gr. 1.020. Albumin neg. Sugar Neg

Microscopic N.R. other data none.

Signed by L. J. Fielding. 1st Lt. M.C.

Thereafter witness Thomas B. Riordan, testified as

follows for the plaintiff

:

Mr. Walsh : Mark this, please

(The document was marked as Government's

Exhibit 5, for identification)

Mr. Wash: Q. I show you Government's Exhi-

bit 5 for identification, and ask you if that is a part

of the records of Local Board No. 6 ^

A. Yes, sir it is.

Q. Can you tell us whose signature appears at

the bottom of it ^

A. That is the signature of J. S. Brizill, the

Chairman of Local Board No. 6.

Q. Directing your attention to the envelope at-

tached to the sheet, do you know whether or not that

was ever placed in the mail?

A. Yes, sir, it was.

Q. And enclosed in this envelope ?

A. Yes, sir.

Mr. Walsh : I offer it in evidence. [30]

Mr. Chester: No objection.
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(The document was received as Government's

Exhibit No. 5 in evidence)

Which said exhibit proposed by plaintiff is as fol-

lows:

GOVERNMENT'S EXHIBIT No. 5

IN EVIDENCE

Order to Report for Induction.

The President of the United States

To Arley Virgle Tudor, Order No. 156.

Greeting

:

Having submitted yourself to a local Board com-

posed of your neighbors for the purpose of deter-

mining your availability for training and service in

the armed forces of the United States, you are hereby

notified that you have now been selected for training

and service in the Army.

You will, therefore report to the Local Board

named above at 213 E. Glendale Av., Glendale, Ariz.,

at 6:30 a.m., on the 3rd day of April (Friday) 1942.

This Local Board will furnish transportation to

an induction station of the service for which you

have been selected. You will there be examined and

if accepted for training and service, you will then be

inducted into the state branch of the service.

If you are not accepted, you will be furnished

transportation to the place where you reported. Wil-

ful failure to report promptly to this Local Board

at the hour and on the above named day in this no-

tice is a violation of the Selective Training and
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Service Act of 1940 and subjects the violator to fine

and imprisonment. Bring with you sufficient clothing

for 3 days.

You must keep this form and take it with you when

you report to your Local Board.

J. F. BRAZILLE,
Member of Local Board,

(attached is envelope as follows:

Selective Service,

Official Business. (P.O.Stamp dated Mar 23, 1942)

Important Orders

ARLEY VIRGIL TUDOR,
Gen Del

Phoenix, Arizona.

If not delivered in 5 days return to Local Board

No. 6, Maricopa County 213 E. Glendale Ave. Glen-

dale, Arizona.

Mar 29, 1942.

(Selective Service Stamp) [31]

Thereafter Witness, Thomas B. Riordan testified

for the Plaintiff as follows

:

Mr. Walsh: May I have this marked as one ex-

hibit?

(The documents were marked as Government's

Exhibit 6 for Identification)

Q. Can you tell us when the respective cards were

received

:

A. One card was received on April the 20th, 1942,

and the other card was received on April 25th, 1942.
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Mr. Walsh : We offer them in evidence.

Mr. Chester : No objection.

(The documents were received as Govern-

ment's Exhibit 6 in evidence)

Which exhibit so proposed by plaintiff is as fol-

lows :

GOVERNMENT'S EXHIBIT No. 6

IN EVIDENCE
One Postal Card

:

(Postmarked McLeansboro, HI,

Apr. 16, 1942.

Local Board No. 6,

Glendale Arizona.

E Glendale Ave.

(on reverse side)

Sending you my address. Arley Tudor, McLeans-

boro, Gen Del, Illinois. Arley Virgle Tudor, Order

Number 156. 4-20-42

One Postal Card

:

(Postmarked McLeansboro, 111,

Apr 25, 1942.

Via Air mail

Maricopa County Local Board,

Glendale, Arizona.

East Gledale Ave.

(on reverse side)

Will send you another card concerning my address,

this is two I have sent you. Arley V. Tudor, No. 156,

McLeansboro, Illinois, Gen Del

(Marked in red ink #352 4-27-42 A.N. [32]



United States of America 37

(Testimony of Thomas B. Riordaii.)

Thereafter Witness Thomas B. Riordan testified

for the plaintiff as follows:

Mr. Walsh: Q. Mr. Riordan, subsequent to the

receipt by your Board of the two cards which have

just been admitted in evidence, was any additional

order to report for induction addressed to the de-

fendant Tudor'? Yes, sir.

Mr. Walsh: Mark that.

(The document was marked as Government's

Exhibit 7 for identification.)

Mr. Walsh: Q. I hand you Government's Ex-

hibit No. 7 for identification, and ask you if that is

the order about which you have reference*?

A. Yes; it is.

Q. And whose signature appears at the bottom

of it?

A. That is the signature of J. S. Brizill, Chair-

man, Local Board No. 6, Glendale, Arizona.

Mr. Walsh: I offer it in evidence.

Mr. Chester: No objection.

(The document was received as Govern-

ment's Exhibit No. 7, in evidence.)

Which said exhibit so proposed by plaintiff is as

follows

:

GOVERNMENT'S EXHIBIT No. 7,

IN EVIDENCE

Order to Report for Induction

To Arley Virgil Tudor, Order No. 156.

You will, therefore, report to the local Board
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named above 213 E. Glendale, Ave., Glendale, Ari-

zona, at 6:30 a. m., on the 8th day of May, (Friday;

1942.

Signed by J. F. Brazill, Member of Local Board,

(with following notation below signature)

If it is impossible for you to return to Glendale,

go to the nearest local board Immediately upon re-

ceipt of this notice and request transfer. [33]

Thereafter witness, Thomas B. Riordan testified

as follows for the Plaintiff.

Q. Do you recall, Mr. Riordan, to what address

Government's Exhibit No. 7 was addressed and

mailed ?

A. It was addressed to this McLeansboro, Il-

linois, address, the last address that we received

from him.

Q. You heard nothing from him?

A. No, sir.

Mr. Walsh: May this be marked, please?

(The document was marked as Government's

Exhibit 8 for identification.)

Mr. Walsh: Q. I hand you Government's Ex-

hibit 8 for identification, Mr. Riordan, and ask you

whose signature appears thereon.

A. That is the signature of J. S. Brazill, Chair-

man, Local Board No. 6, Glendale, Arizona.

Q. And is that document a part of the records

of your Board in this case?

A. Yes; it is.

Mr. Walsh: I offer it in evidence.
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Mr. Chester: No objection.

(The document was received as Government's

Exhibit 8 in evidence.)

Which exhibit so proposed by plaintiff is as fol-

lows:

GOVERNMENT'S EXHIBIT No. 8,

IN EVIDENCE

Notice (to Registrant) of Suspected Delinquency

To Arley Virgle Tudor.

Dear Sir:

According to information in possession of this

Local Board, you failed to perform the duty, or

duties imposed upon you under the selective serv-

ice law as specified below.

(X) You Failed to Report for Induction on May

8, 1942, nor did you request a transfer as instruct-

ed. Order to Report Notice was not returned to us.

You had also failed to report for induction on April

3, 1942.

You are therefore directed to report, by mail,

telegraph, or in person, at your own expense, to

this Local Board, on or before 2:00 o'clock P. M.

on the 31st day of May, 1942. [34]

Failure to report on or before the day and hour

is an offense punishable by fine or imprisonment, or

toth.

(Signed) J. F. BRAZILL,
Member of Local Board.
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Thereafter Witness Riordan testified as follows

for plaintiff:

Mr. Walsh : May this be marked, please ?

(The document was marked as Government's

Exhibit 9, for identification.)

Mr. Walsh : We offer it in evidence.

Mr. Chester: No objection.

(The document was received as Government's

Exhibit 9 in evidence.)

Which exhibit so proposed by plaintiff is as fol-

lows :

GOVERNMENT'S EXHIBIT No. 9

IN EVIDENCE

Classification Record.

1. Order No. 156. 2. Name of Registrant—Arley

Virgle Tudor. 3. Serial Number 3033 4 age 31. 5.

Race—Wh. 9. Date questionnaire mailed 1-15-40.

11 Date questionnaire returned—11-2-40. Classifi-

cation 1-A. 15 Date Registrant Appeared for Phys-

ical examination Feb. 5, 1942. 16 Date Classifica-

tion by Local Board mailed to Registrant. 2-13-42,

11-28-40, 10-2-41. 24. Date of order to report for

induction—3-23-42 marked through 4-21-42.

25. Time Fixed for Registrant to report for trans-

portation to Induction Station 5-8-42 6 :30 p m,

4-3-42 6:30 p.m. (marked through)

27 Remarks: Reported to U. S. Atty. 7-10-42.

28 Order number 156.

(Insert page attached)

23A Date notice mailed to appear for physical
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examination by Armed forces 2-24-42. Under col-

ume with blank heading 6-18-42.

Thereafter witness, Thomas B. Riordan testified

as follows:

Mr. Walsh: Q. I hand you Government's Ex-

hibit 9 in evidence, Mr. Riordan, and ask you if

you will explain what the various entries on that

document mean?

A. The first entry, 156, is the man's order num-

ber. That is followed by his name, Arley Virgle^

Tudor, and then his serial number 3033; age 31;

race. White; date questionnaire mailed, 11-15-40;

date questionnaire returned, 11-22-40; classification

1-A. Date registrant appeared for physical exami-

nation was February [35] 5th, 1942. Date classifica-

tion by Local Board mailed to registrant, the first

one was mailed on November 28th, 1940 ; the second

one was mailed on October 2d, 1941 the third was

mailed on February 13th, 1942. Date ordered to re-

port for induction, the first order to report was

mailed on March 23, 1942. The time fixed for regis-

trant to report for transportation to induction sta-

tion, date was April 3d, 1942, at six-thirty P.M. The

second order to report was mailed April 21st, 1942,

and the time fixed for the registrant to report for

transportation to induction station was May 8, 1942,

at six-thirty, P.M., and then in the next column

under "'Remarks, including information on appeals

to President" and so forth, is marked: '^ Reported

to United States Attorney 7-10-42" and then his

order number appears again '* 156"
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Q. And the balance of the sheet?

A. And on this supplemental sheet is the date

notice mailed to appear for physical examination by

the armed forces was on February 24th, 1942, and

the other date, June 18th, 1942 was the date that

he mailed his occupational questionnaire to him,

and that was never returned.

Thereafter, Witness

ANITA D. STODDARD

was sworn and testified on behalf of plaintiff as fol-

lows:

A. I am with the Selective Service Board as

Assistant Clerk.

Q. And what particular board?

A. Board No. 6 Glendale.

Q. Do you recall, Mrs. Stoddard, the time when

the defendant Tudor 's final physical examination

was received by the Board there at Glendale?

A. Yes Sir.

Q. What conversation did you have with him at

that time?

A. Well, he told me that he had passed his

Army examination and I said it would only be a

matter of two or three weeks before he would be

called for induction, and if so, what would be his

address, and then he gave me his changed address

of General Delivery at Phoenix. [36]

Thereafter the following proceedings were had:

Mr. Walsh : The Government rests

:
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Mr. Chester: At this time, your Honor, I'd like

to make a motion and I believe that it shoidd be

made without the presence of the jury.

The Court: All right. Retire from the court

room. Keep in mind the Court's admonition. Just

remain out in the corridor.

(Thereupon the jury retired from the Court

room.)

Mr. Chester: Your Honor, so far as I can see,

the ruling of the Selective Service Board in this

case, especially where they had notice that the man

was a conscientious objector, was arbitrary and ca-

pricious, and they ignored their own Rules and

Regulations and the laws of the Selective Service

System itself. The classification, therefore, was a

wrongful classification. It was not correct, at any

rate, and they failed to go into the matter in a

hearing as to whether or not his claim as a con-

scientious objector could be substantiated. There

was no evidence taken so far as the testimony of

Mr. Riordan is concerned, one way or the other.

Now, the exhibits that are before the Court, none

of them have been properly tied up to the defend-

ant. There is no one here who has stated that he

knew that this was the defendant's signature. The

questionnaire is not sworn to.

Now, the opinion No. 14 of the Selective Service

System states that conscientious objectors should

be treated in a certain way, which this Board has

not done, and their Rules and Regulations provide

for special treatment for conscientious objectors.
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Conscientious objection is something that rests

within the man's mind, and I believe that without

a hearing and without going into the matter to

show that the whole thing is before the Board, that

they cannot properly classify him either as a con-

scientious objector or not a conscientious objector,

but that it should be determined upon a fair hear-

ing wherein they should consider both sides of the

case. I move, therefore, that the case be dismissed.

The Court: Well, the defendant didn't do what

he was required to do under the Regulations. In or-

der to get that before the Board he should have

filled out form 47, which he did not do. The motion

is denied. Call the jury. [37]

Thereafter, Defendant

ARLEY VIRGLE TUDOR

was sworn and testified in his own behalf as fol^

lows:

Mr. Chester:

Q. Will you state your name, Mr. Tudor?

A. Arley Virgle Tudor.

Q. You are the defendant in this case ?

A. Yes, sir.

Q. Where do you live?

A. I live in McLeansboro, Illinois.

Q. And what is your occupation?

A. I have been working in the oil fields there.

My occupation is a farmer.
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Q. And did you receive any orders from the

Glendale Draft Board, I think it was in April,

1942?

A. I received an order for induction along about

that time, but I am not positive of the day.

Q. Did you appear for induction?

A. I did not.

Q. Will you tell the Court why you did not ap-

pear for induction?

A. When I filled out my questionnaire I put

it on there in two different places that I was a

conscientious objector and I didn't really think it

would be in any one—any human creature's power

to tell whether or not I am a conscientious objector,

and without me telling them that I am one, I don't

know how they would understand that I am, and

that is the reason I didn't report for induction in

the United States Army.

Q. And to what faith do you belong ?

A. I am Jehovah's Witness, Witness of the Je-

hovah God.

Q. Now, in that faith, what is the attitude to-

ward participation in armed combat?

A. Well, the Almighty says that there will be

no place in the Kingdom of God for murder, and

he put the human creatures here on earth and they

belonged to Him and I don't feel that it is up to

me to destroy them. He says He will, when the time

comes, and so far it has not come, but according to

the Scriptures, it will be in the near future.

Q. Now, prior to the time that you were noti-
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fied, do [38] you recall what classification you had

in the Selective Service System?

A. You mean at the time of—that I got the re-

port for induction? Q. Yes.

A. Well, according to what I received before my

examination was 1-A,

Q. At the time you received that, did you have

any dependents?

A. Yes, I had my mother and son, fourteen

years old.

Q. Were they with you ?

A. They were with me.

Q. How old is your mother?

A. She is fifty eight.

Mr. Flynn: I object to that, your Honor, that is

no defense ; immaterial and not within the purview

of the issues.

The Court: The objection is sustained.

Thereafter

ELLA TUDOR

was called as a witness on behalf of defendant, and

being first duly sworn, testified as follows:

Mr. Chester:

Q. Will you state your name?

A. My name is Ella Tudor.

Q. What relation are you to the defendant?

A. I am his mother.

Q. And do you live with the defendant?
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A. Not since the law has been dragging hini

around. Until then I did.

Q. But until that time you did?

A. Yes, sir.

Q. Did you work? A. Me?

Q. Yes.

A. We both worked. We are supposed to work.

Q. What work did you have ? [39]

A. I did housework. I worked for him, kept

house.

Q. Kept house for him? A. Yes.

Q. And was there any others in the family?

A. His son—my grandson.

Q. How old is he? A. Thirteen.

Q. Does he live with you and Mr. Tudor?

A. He lives with me and his father.

Q. Up until the time he was brought back from

Hlinois? A. Until he was arrested.

Q. The son does liot work, does he ?

A. Sir?

Q. The son does not work, does he, the boy, does

he work? A. The little boy?

Q. Yes.

A. Well, he goes to school.

Q. Is he living with Mr. Tudor now?

A. No, he isn't with us now. I brought him back

here and sent him to his mother when they put him

in jail. What could we do then? They broke up our^

home. We couldn't keep house and him in jail and

us somewhere else.
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Thereafter

J. S. BRAZILL

was called as a witness and testified on behalf of

defendant as follows:

Mr. Chester:

Q. Will you state your name, Mr. Brazill?

A. John S. Brazill.

Q. What is your occupation?

A. Mortician and funeral director.

Q. And you are a member of the Selective Serv-

ice Board of Glendale, are you not?

A. I am Chairman of the Selective Service

Board No. 6.

Q. Do you recall the questionnaire of Arley

Virgle Tudor? [40] A. Yes, sir.

Q. Do you recall that the questionnaire stated

ie was a conscientious objector?

A. Yes, a couple of ''XX's" there, yes.

Thereupon closing arguments having been made

the Court instructed the jury among other things

as follows:

You are instructed that even if a Local Draft

Board acts in an arbitrary and capricious manner,

or denies a registrant a full and fair hearing, nev-

ertheless the registrant must comply with the

Board's order. The registrant may not disobey the

Board's orders and then defend his dereliction by

collaterally attacking the Board's administrative

acts. In other words, the registrant may not law-

fully disobey his Local Draft Board's order to re-

port for induction and then offer as a defense for

his failure to comply with the Board's order, some
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arbitrary or capricious Act of the J3oard in deter-

mining his classification and issuing the order.

You are instructed that a registrant, under the

Selective Service Act, who has deliberately refused

to obey his Draft Board's order for induction may
not, in defense to a charge of wilfully violating the

Act, show that the Board erred in classifying him.

The defendant presents the foregoing as his pro-

posed Bill of Exceptions in the above entitled mat-

ter, and prays that the same may be settled and al-

lowed.

Dated this 9 day of June, 1943.

W. H. CHESTER
Attorney for Defendant,

412 Phx Natl. Bank Bldg.

Phoenix, Arizona. [41]

The foregoing Bill of Exceptions is correct and

may be settled and allowed by the Court.

Dated: June 9, 1943.

FRANK E. FLYNN,
United States Attorney.

The foregoing Bill of Exceptions is correct and

is hereby settled, allowed and approved.

Dated : June 9, 1943.

DAVE W. LING,

Judge United States

District Court.

[Endorsed] : Filed Jun 9, 1943. [42]
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[Title of District Court and Cause.]

ASSIGNMENTS OF ERROR

Comes now the defendant above named, by his

attorney, W. H. Chester, and says that subsequent

to the institution of the above entitled cause and

during the trial thereof on the 8th day of April,

1943, the Court committed manifest error in the ad-

mission of evidence and in the rulings upon mo-

tions of the defendant, and for his assignments of

error specifies the following:

I.

That on the 17th day of February, 1943, the de-

fendant moved to quash the indictment upon the

grounds and for the reasons that said information

does not state facts sufficient to constitute a crime

or offense and that the indictment failed to state

that the action of the Glendale, Arizona local se-

lective service board acted in accordance with the

rules and regulations of the selective service sys-

tem or that the defendant was subject to the orders

made by the Glendale, Arizona local selective serv-

ice board. That the Honorable Court erred in de-

nying said motion to quash, which order was en-

tered on the 17th day of February, 1943.

IT.

That the Honorable Court erred in admitting to

evidence the Government's Exhibit No. 2 in evi-

dence for the reason that said exhibit was a Se-

lective Service Questionnaire that had not been

executed in accordance with the rules of the Se-
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lective Service System in that it bad not been sworn

to as provided by said rules. [43]

II.

That the Honorable Court erred in permitting

testimony by Thomas Riordan as to what the Rules

and Regulations of the Selective Service System

were. (See pages 10, 11, 12, 13 of Reporter's Tran-

script). That such testimony could not be regarded

lis the best evidence and was not admissible.

III.

That the Honorable Court erred in instructing

the jury that even if a Local Draft Board acted

in an arbitrary and capricious manner, or denies

a registrant a full and fair hearing nevertheless

the registrant must comply with the Board's or-

ders and then defend his dereliction by collaterally

attacking the Board's administrative acts. It is the

contention of the defendant that the Court is not

bound to convict and punish one for disobedience

of an unlawful order by whomsoever made. The

defendant herein was proved to be a man with de-

pendents which would, under the Selective Service

Rules and Regulations, place him in a deferred

class as 3-A. The questionnaire and evidence defi-

nitely show that the said defendant was a conscien-

tious objector and could, under no rule of the Se-

lective Service System be properly classed in class

1-A and inducted into military service. For the

above reasons the orders of the Glendale, Arizona

Selective Service Board, Maricopa County Local
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Board No. 6 were unlawful and the Circuit Court

of Appeals for the Ninth District has held that,

'^It is no violation of Section 11 of the Act to fail

to obey an order which the Board had no power

to make."

W. H. CHESTER,
Attorney for Defendant, 412

Phoenix Nat'l Bank Bldg.,

Phoenix, Arizona.

Received Copy this 9th day of June, 1943.

F. E. FLYNN,
United States Attorney.

[Endorsed] : Filed Jun. 9, 1943. [44]

In the United States District Court for the District

of Arizona

April 1943 Term At Phoenix

MINUTE ENTRY OF
WEDNESDAY, JUNE 23, 1943

(Phoenix Division)

Honorable Dave W. Ling, United States District

Judge, Presiding.

C-6414

[Title of Cause.]

On motion of Wm. H. Chester, Esquire, counsel

for the defendant.

It Is Ordered that the duplicate of the Reporter's

transcript, and the following exhibits admitted in

evidence at the trial of this case be transmitted by
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the Clerk of this Court to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, with

the transcript of record on Appeal herein:

Government's exhibits Numbers. 1 to 9 inclusive.

Defendant's exhibit A. [45]

In the United States District Court for the District

of Arizona

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD

United States of America,

District of Arizona—ss.

I, Edward W. Scruggs, Clerk of the United

States District Court for the District of Arizona,

do hereby certify that I am the custodian of the

records, papers and files of said court, including

the records, papers and files in the case of United

States of America, plaintiff, versus Arley Virgle

Tudor, defendant, numbered C-6414 Phoenix, on

the docket of said court.

I further certify that the attached pages, num-

bered 1 to 45, inclusive, contain a full, true and

correct transcript of such matters of record as are

pertinent to the appeal in said cause, as the same

appear from the originals thereof remaining on

file in my office as such Clerk, in the City of Phoe-

nix, State and District aforesaid.

I further certify that the duplicate of the re-

porter's transcript, and the originals of Govern-
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ment's exhibits 1 to 9, inclusive and of Defend-

ant's exhibit A, in evidence, are transmitted here-

with pursuant to order of the Court.

I further certify that the Clerk's fee for prepar-

ing and certifying this said transcript of record

amounts to the sum of $8.15 and that said sum has

been paid to me by counsel for the appellant.

Witness my hand and the seal of said Court at

Phoenix, Arizona, this 29th day of June, 1943.

[Seal] EDWARD W. SCRUGGS,
Clerk.

By WM. H. LOVELESS,
Chief Deputy Clerk. [46]

[Endorsed]: No. 10413. United States Circuit

Court of Appeals for the Ninth Circuit. Arley Vir-

gle Tudor, Appellant, vs. United States of Amer-

ica, Appellee. Transcript of Record. Upon Appeal

from the District Court of the United States for the

District of Arizona.

Filed July 1, 1943.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit

No. 10413

UNITED STATES OF AMERICA,

vs.

ARLEY VIRGLE TUDOR,
Defendant.

STATEMENT OP POINTS ON WHICH AP-
PELLANT INTENDS TO RELY ON
APPEAL.

The Appellant relies upon the assignments of

error appearing in the transcript of the record as

the Statement of Points on which Appellant in-

tends to rely on Appeal and hereby refers to said

Assignments of Error as appearing in said tran-

script and adopts the same as his Statement of

Points on which Appellant intends to rely on ap-

peal and incorporates the same herein, at this point,

by reference as though set out herein in full.

W. H. CHESTER,
Attorney for Appellant, 412

Phoenix Nat'l Bank Bldg.,

Phoenix, Arizona.

Copy received July 12th, 1943.

F. E. PLYNN,
U. S. Attorney.

By E. R. THURMAN,
Asst. U. S. Attorney.

[Endorsed]: Filed July 13, 1943. Paul P.

O'Brien, Clerk.
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No. 10,413

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Arley Virgle Tudor^

Appellant,

vs.

United States of America^

Appellee,

BRIEF OF APPELLANT

JURISDICTION

Jurisdiction is invoked under Section 311, Title 50,

United States Code Annotated, said statute being set

forth in the 1942 Cumulative Pocket Part to Title 50

of the United States Code Annotated, page 130 of said

pocket part which provides in substance that any per-

son who shall knowingly fail or neglect to perform any

duty required of him under the provisions of the

Selective Service and Training Act of 1940, or the

rules and regulations and directions thereunder shall

upon conviction in the District Court of the United

States having jurisdiction thereof, be punished by im-

prisonment for not more than five years or a fine of

not more than $10,000 or by both such fine and im-

prisonment.



INDICTMENT

United States of America
District af Arizona—ss.

Violation: 50 U. S. C. 311 Selective Training and
Service Act.

In the District Court of the United States in and
for the District of Arizona, at the November Term
Thereof, A. D. 1942.

The Grand Jurors of the United States of America,
impaneled, sworn and charged, on their oath aforesaid,

of the Court aforesaid, on their oath present that on
the 8th day of May, 1942, at Glendale, Arizona, and
within the jurisdiction of this Court, Arley Virgle

Tudor, whose full and true name other than as given

herein is to the Grand Jurors imknow^n, being then

and there a person liable for training and service un-

der the Selective Training and Service Act of 1940,

and the amendments thereto, and having theretofore

registered under said Act, knowingly, wilfully, un-

lawfully, and feloniously did fail and neglect to per-

form a duty required of him under and in the execu-

tion of said Act and the Rules and Regulations duly

made pursuant thereto, in this, that the said Arley

Virgle Tudor, having been classified in Class 1-A by

his local Board, being Maricopa County Local Board
No. 6, created and located in Maricopa County, Ari-

zona, under and by virtue of the provisions of the

Selective Training and Service Act of 1940, as amend-
ed, and the Rules and Regulations issued thereunder,

and said defendant having been notified by said board

to report at Glendale, Arizona, on May 8, 1942, for

induction into the land or naval forces of the United

States, the action of said local board, as aforesaid,

being pursuant to the power conferred upon said board



3

by the Selective Training and Service Act of 1940, and

the amendments thereto, and the Rules and Regula-

tions duly made pursuant thereto, did, knowingly, wil-

fully, unlawfully, and feloniously fail and neglect to

report for induction, as aforesaid, as he was required

to do by the notice and order of said board ; contrary

to the form of the statute in such case made and pro-

vided, and against the peace and dignity of the United

States of America.

F. E. FLYNN
United States Attorney

(Endorsed) : Indictment A true bill, Sam W. Sea-

ney Foreman.

(Endorsed) : Filed Jan. 28, 1943. (T. R. 2-3)

PLEA OF NOT GUILTY

The appellant, Arley Virgle Tudor, entered a plea

of not guilty upon his arraignment.

TRIAL

The cause herein came on regularly for trial in the

Distirct Court of Arizona before the Honorable Dave

W. Ling presiding with a jury on the 8th day of April,

1943, at Phoenix, Arizona.

STATEMENT

The appellant, Arley Virgle Tudor, is a member of

Jehovah's Witnesses, a Christian Society engaged in

the teaching and preaching of the Bible, and he is op-

posed to war. The said appellant, Arley Virgle Tudor,

registered under the Selective Service Act of 1940, be-

ing title 50 of the United States Code, Chapter 301-311

inclusive, on Nevember 19, 1940, and classified in

class III-A. (T. R. 25, 26) Thereafter on September

30, 1941 he was re-classified in Class 1-H, which at

that time was a deferred classification given to all



men in Class 1 over the age of 28. (T. R. 26-27). Later,

and on or about February 13, 1942, the appellant was,

as near as can be ascertained, classified in Class 1-A.

(R. T.-P. 27-lines 10 to 16) (See Government's Exhi-

bit 9 in Evidence.) The appellant's questionnaire was

never notarized nor sworn to as provided under the

Selective Service Rules and Regulations. (T. R. 25)

In the questionnaire the appellant stated that he was

a conscientious objector (T. R. 25) which claim was

ignored entirely by the Glendale, Arizona local Selec-

tive Service board. Appellant was also supporting and

had as dependents upon him, his mother, Ella Tudor,

and his son, Roy L. Tudor (T. R. 24) (T. R. 46-47)

and as such was entitled to classification III-A, under

Selective Service Rules and Regulations— (Selective

Service and Training Act of 1940 (Section 5(e)

—

Section 622.32).

The Maricopa County, Arizona Local Selective Ser-

vice Board No. 6 at Glendale, Arizona ordered appel-

lant to report for induction into the army on May 8th,

1942. Appellant did not appear for induction and was

thereafter indicted and tried for failure to obey or-

ders of Local Selective Service Board No. 6, Glendale,

Maricopa County, Arizona and found guilty. This ap-

peal follows conviction upon the charge as laid in the

indictment.

SPECIFICATIONS OF ERROR

Specification of Error No. I.

That on the 17th day of February, 1943, the defen-

dant moved to quash the indictment upon the grounds

and for the reasons that said information does not

state facts sufficient to constitute a crime or offense

and that the indictment failed to state that the Glen-

dale, Arizona local selective service board acted in ac-



cordance with the rules and regulations of the selec-

tive service system or that the defendant was subject

to the orders made by the Glendale, Arizona local

selective service board. That the Honorable Court er-

red in denying said motion to quash which order was

entered on the 17th day of February, 1943. (T. R. 50)

Specification of Error No. II.

That the Honorable Court erred in admitting to

evidence the Government's Exhibit No. 2 in evidence

for the reason that said exhibit was a Selective Service

Questionnaire that had not been executed in accord-

ance with the rules of the Selective Service System in

that it had not been sworn to as provided by said

rules. (T. R. 50-51)

Specification of Error No. III.

That the Honorable Court erred in permitting tes-

timony by Thomas Riordan as to what the Rules and

Regulations of the Selective Service System were.

(See pages 10, 11, 12, 13 of Reporter's Transcript).

That such testimony could not be regarded as the best

evidence and was not admissible. (T. R. 51)

Specification of Error No. IV.

That the Honorable Court erred in instructing the

jury that even if a local Draft Board acted in an ar-

bitrary and capricious manner, or denies a registrant

a full and fair hearing nevertheless the registrant must

comply with the Board's orders and then defend his

dereliction by collaterally attacking the Board's ad-

ministrative acts. It is the contention of the defendant

that the Court is not bound to convict and punish one

for disobedience of an unlawful order by whomsoever
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made. The defendant herein was proved to be a man
with dependants which would, under the Selective Ser-
vice Rules and Regulations, place him in a deferred
class as 3-A. The questionnaire and evidence definitely

show that the said defendant was a conscientious object-

or and could, under no rule of the Selective Service Sys-

tem be properly classed in class 1-A and inducted into

military service. For the above reasons the orders of

the Glendale, Arizona Selective Service Board, Mari-
copa County Local Board No. 6 were unlawful and the

Circuit Court of Appeals for the Ninth District has
held that, ''It is no violation of Section 311 of the Act
to fail to obey an order which the Board had no power
to make." (T. R. 51-52)

ARGUMENT

Assignment of Error No. I.

That on the 17th day of February, 1943, the defendant moved
to quash the indictment upon the grounds and for the reasons
that said information does not state facts sufficient to const-

tute a crime or offense and that the indictment failed to state

that the action of the Glendale, Ariona local selective service

board acted in accordance with the rules and regulations of

the selective service system or that the defendant was subject

to the orders made by the Glendale, Arizona local selective

service board. That the Honorable Court erred in denying said

motion to quash, which order was entered on the 17th day of

February, 1943. (T. R. 50)

Every fact necessary to constitute the crime charged
must be directly and positively alleged and nothing

can be charged by implication or intendment.

Omission from the indictment of any fact or cir-

cumstance necessary to constitute an offense will be

fatal.

V, S. vs. Criiikshank. 92 U. S. 542;



U, S, vs. Britton, 107 U. S. 655;

Harris vs. U. S., 104 Fed. (2nd) 41;

Kane vs. U. S., 120 Fed. (2nd) 990;

Pettihone vs. U. S., 148 U. S. 197.

Assignment of Error No. II.

That the Honorable Court erred in admitting? to evidence the

Government's Exhibit No. 2 in evidence for the reason that said

exhibit was a Selective Service Questionnaire that had not been

executed in accordance with the rules of the Selective Service

System in that it had not been sworn to as provided by said

rules. (T. R. 50-51)

Selective Training and Service Act of 1940 provides

(section 605.1 (c) that every registrant must make the

registrant's affidavit. If the registrant cannot read,

the questions and answers thereto shall be read to him

by the officer who administers the oath ; and if he can-

not write, his ''X mark'' signature must be witnessed

by the same officer. None of the printed matter of the

affidavit may be added to or erased or sticken out,

except the word ''swear" or ''affirm" as the case

may be.

Here the Glendale Local Selective Service Board vi-

olated the Selective Service law by failing to follow

the rules and regulations set forth therein and made
an order thereunder directing the appellant to appear

for induction. It is the contention of the Appellant

that the failure of the board to follow the Selective

Service law made a subsequent order invalid, and it is

the further contention of the appellant that he can not

be criminally liable for failure to comply with the in-

valid order of the Selective Service Board. The order

of induction made by the draft board after failure to

observe the rules and regulations of the Selective Ser-

vice law and after failure to give any consideration



8

or hearing whatsoever to the contention of the appel-

lant that he was a conscientious objector not only in-

valided the said order, but such action was obviously

arbitrary and it has been held in the case of United

States vs. Johnson, 126 Fed. 2d 242 as follows: ^^the

courts can prevent arbitrary action by administrative

agencies, created by or under authority of Congress,

in classifying registrants under Selective Service Act,

from becoming effective, as in case of classification

contrary to all substantial evidence, but a registrant

cannot come to court for relief until he has exhausted

all available and sufficient administrative remedies. ''

We cannot see where there were any administrative

remedies open to appellant to discover or correct the

procedure of the board until after the time of his in-

dictment. It is also the contention of the appellant

that in practically all cases dealing with an administra-

tive board's decisions or acts made arbitrarly or cap-

riciously without evidence or contrary to evidence may
be inquired into by the Federal courts and where nec-

essary such decisions or acts may be set aside.

Angelhts vs, Sullivan, 246 Fed. 54 (CCA 2d)

;

Boitano vs. District Board, 250 Fed. 812

;

United States vs. Kinkead, 250 Fed. 692

(CCA 3d)

;

Ex parte Fiiston, 250 Fed. 90;

St. Joseph Stock Yards vs. U. S., 298 U. S. 38,

52, 53, 74, 75.

Assignment of Error No. III.

That the Honorable Court erred in permittin^^ testimony by

Thomas Riordan as to what the Rules and Reticulations of the

Selective Service System were. (See paj];es 10, 11, 12, 13 of Rejmrt-

er's Transcript). That such testimony could not be reiicarded as

the best evidence and was not admissable. (T. R. 51)



It is the contention of the appellant that the Rules

and Regulations of the Selective Service System are

the best evidence as to the provisions of said Rules and

Regulations and that there was no reason assigned by

the government for failure to produce the Rules and

Regulations themselves or has a reason for introducing

secondary evidence as to what said rules contained.

Rules of evidence as to what is the best evidence are so

fundamental that it is unnecessary to set forth any

further argument.

Assignment of Error No. IV.

That the Honorable Court erred in instructing the jury that

even if a Local Draft Board acted in an arbitrary and capri-

cious manner, or denies a registrant a full and fair hearing

nevertheless the registrant must comply with the Board's orders

and then defend his dereliction by collaterally attacking the

Board's administrative acts. It is the contention of the defendant

that the Court is not bound to convict and punish one for dis-

obedience of an unlawful order by whomsoever made. The de-

fendant herein was proved to be a man with dependants which

would, under the Selective Service Rules and Regulations, place

him in a deferred class as 3-A. The questionnaire and evidence

definitely show that the said defendant was a conscientious

objector and could, under no rule of the Selective Service Sys-

tem be properly classed in class 1-A and inducted into military

service. For the above reasons the orders of the Glendale, Arizona

Selective Service Board, Maricopa County Local Board No. 6

were unlawful and the Circuit Court of Appeals for the Ninth

District has held that, "It is no violation of Section 311 of the

Act to fail to obey an order which the Board had no power to

make." (T. R. 51-52).

The Transcript of Record clearly shows that the ap-

pellant herein had dependants whom he was supporting

at the time he was re-classified into class 1-H and at

the time he was again re-classified into class 1-A, and

the order for induction was made. The Transcript of
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Record shows this clearly on pages 46 and 47 thereof

under the testimony of Ella Tudor

:

Ella Tudor was called as a witness on behalf of de-

fendent, and being first duly sw^orn, testified as fol-

lows:

Mr. Chester:

Q. Will you state your name ?

A. My name is Ella Tudor.

Q. What relation are you to the defendant ?

A. I am his mother.

Q. And do you live with the defendant ?

A. Not since the law has been dragging him around.

Until then I did.

Q. But until that time you did?

A. Yes, sir.

Q. Did you work? A. Me?

Q. Yes.

A. We both worked. We are supposed to work.

Q. What work did you have ?

A. I did housework. I worked for hmi, kept house.

Q. Kept house for him ? A. Yes.

Q. And was there any others in the family ?

A. His son—my grandson.

Q. How old is he? A. Thirteen.

Q. Does he live with you and Mr. Tudor?
A. He lives with me and his father.

Q. Up until the time he w^as brought back from
Illinois? A. Until he was arrested.

Q. The son does not work, does he?

A. Sir?



11

Q. The son does not work, does he, the boy does he

work? A. The little boy?

Q. Yes.

A. Well, he goes to school.

Q. Is he living with Mr. Tudor now ?

A. No, he isn^t with us now. I brought him back

here and sent him to his mother when they put him

in jail. What could we do then? They broke up our

home. We couldn't keep house and him in jail and

us somewhere else.

Testimony of the defendant which was uncontro-

verted showed that he had dependents being his mother

and his son. (T. R. 46)

The Selective Service Board cannot bind a regis-

trant by an arbitrary classification against all of the

substantial information before it as to his proper class-

ification. Classifications by such agency must, under

the powers given it by Congress be honestly made, and

a classification made in the teeth of all substantial

evidence before such agency is not honest but arbi-

trary.

Under recross examination, Mr. Riordan, secretary

of Local Selective Service System Board, Glendale,

Arizona, testifies definitely that there was no evidence

showing that appellant was no conscientious objector.

His testimony further showed that there was no hear-

ing as to this matter nor was there any evidence to

disapprove appellant's claim that he should be classi-

fied as a conscientious objector. See Reporter's Tran-

script, pages 39 to 41 inclusive:
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Recross Examination

MR. CHESTER:

Q. Mr. Riordan, of course that matter—what mat-
ters came up regarding the classification as a conscien-

tious objector?

A. Well, he had a notation in there that he was a
conscientious objector in one part of the questionnaire,

and in another part of the questionnaire he had a mark
with an ^^X" that he was opposed to both combatant
and non-combatant service, and the Board felt that he

was not a conscientious objector; that is, they didn't

think—they felt he should be put in Class 1-A, and
with the idea that if he was a conscientious objector

and did not like their ruling that he had the right of

appeal, but in their opinion they felt he was not a

conscientious objector.

Q. Was there any testimony offered as to the reason

why he should not be classified as a conscientious ob-

jector ; anything to show that his request of his applica-

tion as a conscientious objector was wrong or that he

was not telling the truth about that?

MR. WALSH : I object to that, your Honor, as im-

material.

THE COURT: Well, we should find out what they

did. Maybe they just sat back and said, '^He is not.''

I could have said the same thing. What do I know
about it ? It had to be based on something.

MR. WALSH: The Board is under no requirement

to take evidence. As a matter of fact, the Regulations

provide they shall pass on nothing except what is in

the file.

THE COURT: The question is whether he had a

hearing, and not the sufficiency of the evidence. I
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can't review that, but if he had no hearing, why, I

certainly could review that.

MR. CHESTER : Q. Now, upon what matters was

this decision based?

A. Well, they felt—they said, ^^Well, the fact he

says, *I am a conscientious objector' with nothing else

to substantiate it", they felt that that was not suffici-

ent, and they would classify him 1-A. The fact he said,

'^I am a conscientious objector," why, they felt that

that was not enough evidence to prove to them that he

was a conscientious objector, knowing he had the right

of appeal in the event he was put in Class 1-A. They

discussed that. That if he is a conscientious objector

and he is not satisfied with his classification, then he

has the right of appeal to the Board of Appeals.

Q. Did the Board send him a conscientious object-

or's form?

A. No, sir.

Q. You have nothing before you to show the exact

status of this man's conscience then as to what his ob-

jections were to combat service?

A. No, no other than his statement.

MR. CHESTER: That is all.

MR. WALSH : Q. You did have everything that he

had ever filed with the Board?

A. Yes ; everything that he had written or filed was

in his cover sheet at the time.

MR. WALSH: That is all.

The instruction as given by the court was contrary

to law.
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U, S, vs. Johnson, 126 Fed. (2nd) 242

;

Angellus vs. Sullivan, 246 Fed. 54

;

Ex Parte Stewart, 49 Fed. Supp 410

;

Ex Parte Stewart, 47 Fed. Supp. 410;

Boitano vs. District Board, 250 Fed. 812

;

U. S. vs. Kinkead, 250 Fed. 692

;

St. Joseph Stockyards vs. U. S., 298 U. S. 38.

It follows that the Court should have directed the

verdict and left the defendant where it found him sub-

ject under the law^ to the further orders of his local

board.

It is respectfully submitted that the Judgment of the

District Court should be reversed.

Dated, Phoenix, Arizona,

August 26, 1943.

W. H. CHESTER,
Attorney for appellant,

412 Phx. Natl Bank Bldg.

Phoenix, Arizona.
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STATEMENT OF THE CASE

An indictment was returned on January 28, 1943,

charging the appellant with failure to perform a duty

required of him under the Selective Training and

Service Act of 1940, 50 U. S. C. 311, in that he failed

and neglected to report for induction into the land

and naval forces of the United States when required

to do so by his local Selective Service Board (T.R. 2, 3).

A motion to quash the indictment was denied March

23, 1943 (T.R. 4).

The case was tried to a jury on April 8, 1943 (T.R. 5)

.

Notice of appeal was filed April 19, 1943 (T.R. 6, 7, 8).

The appellant, Arley Virgle Tudor, on October 16,

1940, registered imder the Selective Training and



Service Act of 1940, being Title 50 of the United States

Code, Chapter 301-311, inclusive, with his Selective

Service Board, being Maricopa County Local Board

No. 6 (T.R. 19), and was on November 26, 1940, classi-

fied as III-A for the reason he was a married man
and had children (T.R. 26). Thereafter, on Septem-

ber 30, 1941, he was reclassified in Class I-H, which

at that time was a deferred classification given to all

men in Class I over the age of twenty-eight (T.R. 26,

27). Subsequent thereto, on February 13, 1942, appel-

lant was reclassified I-A (R.T. 13), and thereafter,

on April 21, 1942, he was notified by his said Board

to report on May 8, 1942, for induction into the land

or naval forces of the United States (R.T. 27). Ap-

pellant failed to report (R.T. 22).

Appellant did not deny that the Local Board had

jurisdiction over him, that he was not deprived of

any procedural rights, that he received the appropri-

ate notices of his classifications or of his order to re-

port for induction, or that he failed to respond to the

order. He sought, however, upon cross-examination

of the Government's witnesses and through his own

witnesses, to show his classification was erroneous.

QUESTIONS PRESENTED

1. Whether the indictment is defective.

2. Whether the Court erred in the admission of

certain evidence.

3. Whether the Court erred in permitting testi-

mony of a certain Government witness.

4. Whether the Court erred in instructing the jury.
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SUMMARY OP ARGUMENT

In answering appellant's argument we will discuss

the points raised in the order in which they are taken

up in Appellant's Brief.

ASSIGNMENT OF ERROR NO. I

This assignment has to do with the sufficiency of

the indictment. That an indictment must charge each

and every essential element of an offense is a well es-

tablished principle of law. The authorities cited by

appellant (App. B. 6, 7) merely reaffirm this principle.

In Harris v. United States, 104 Fed, 2d 41, cited by

appellant, the indictment was not in the wording of

the statute and failed to allege an important element

of the offense, namely, that the false entry was made
in any record which defendant was required to keep

in connection with his official duties.

In United States v. Britton, 107 U, S, 655 (App. B.

7), the indictment failed to plead an exception stated

in the enacting clause of the statute. No such question

is raised in the present case.

The other cases cited by appellant on this point

state correct principles of law but are not helpful in

the application of the law to the present case. The
indictment in question contains allegations of all the

elements of the crime. It alleges that appellant regis-

tered under the Selective Training and Service Act of

1940, that he was classified by the Board as I-A, that

he was a person liable for training and service under

the said Selective Service Act, and that he was duly

notified by his said Board to report at a specified time

and place for induction into the land or naval forces

of the United States, and that the action of the said



Local Board was pursuant to the power conferred

upon the said Board by the Selective Training and

Service Act of 1940. The indictment further states

that said Local Board was created in Maricopa Coun-

ty, Arizona, under and by virtue of the provisions of

the said Selective Training and Service Act of 1940.

The offense charged is that he failed to perform a

duty required of him, namely, to report for induction

into the land or naval forces of the United States, as

required to do by the said notice and order of his said

Board.

50 U.S.C. 311.

The offense is directly alleged in the indictment

(T.R. 2, 3).

The indictment was sufficient under the provisions

of Title 18 U. S. C, Section 556, and the authorities

cited in the note. It fully informs the appellant of

the nature of the charge so as to enable him to pre-

pare his defense. It was also sufficiently definite to

support a plea of former acquittal or conviction

against another charge for the same offense.

Moore v. U. S., 128 Fed. 2d 974.

Zuziak V. U, S,, 119 Fed. 2d 140 (9 Cir.)

Graham v. U. S,, 120 Fed. 2d 543.

Woolley V. f/. S., 97 Fed. 2d 258 (9 Cir.)

The general rule is that if the language in the in-

dictment is sufficient to apprise the accused, with

reasonable certainty, of the nature of the accusation

against him, an indictment drawn in the language is

sufficient.

See IL S. v. Henderson (C.C.A.D.C. 1941),

121 Fed. 2d 75.



Potter V, U. S,, 155 U. S. 438.

Summers v. U, S. (CCA. 4, 1926),

11 Fed. 2d 583; certiorari denied
271 U. S. 681.

The indictment in this case certainly follows the

language of the statute.

This indictment fairly informs the accused of the

charge which he is required to meet and is sufficiently

specific to avoid the danger of his again being pros-

ecuted for the same offense. Consequently, it should

not be held insufficient.

See Hewitt v. U. S. (CCA. 8, 1940),
110 Fed. 2d 1, 6.

Hagner v. U. S., 285 U. S. 427, 431.

Beard v. U, S, (App. D.C), 82 Fed. 2d
837, 840.

The appellant, in his argument on Assignment of

Error No. I (App. B. 6), argues that the indictment

does not state facts sufficient to constitute a crime

or offense and that the indictment failed to state that

the Glendale, Arizona, local Selective Service Board
acted in accordance with the rules and regulations of

the Selective Service System, or that the defendant

was subject to the orders made by said Board. We find

very little merit in appellant's contention, for the in-

dictment sets forth in clear and concise language that ^

^^the action of said local board, as aforesaid, being pur- CL
suant to the power conferred upon said board by the *

Selective Training and Service Act of 1940, and the

amendments thereto, and the Rules and Regulations

duly made pursuant thereto."

With respect to appellant's contention that the in-

dictment does not contain sufficient facts to show that
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the appellant was subject to the orders made by the

said Local Board, we wish to call the Court's atten-

tion to the allegation in the indictment which reads

as follows

:

^^Arley Virgle Tudor, ^ ^ *^ being then and
there a person liable for training and service

under the Selective Training and Service Act of

1940, and the amendments thereto, and having
theretofore registered under said act.

* * * ?>

From a perusal of the indictment and a reading of

the cases cited in support of appellee's position, we

believe that the indictment is good and that the Court

did not err in denying appellant's said motion to quash.

ASSIGNMENT OP ERROR NO. II (App. B. 7)

This assignment has to do with the appellant's ob-

jections to the admission in evidence of the Govern-

ment's Exhibit No. 2, for the reason that the said ex-

hibit, being a Selective Service questionnaire, had not

been sworn to as provided by the rules of the Selective

Service System.

Appellant claims that the Selective Training and

Service Act of 1940, Section 605.1(c), contains cer-

tain definite language (App. B. 7).

We have been unable to find any section of the Se-

lective Training and Service Act of 1940 that so pro-

vides. Neither have we been able to find or locate in

the Selective Service Manual, under Section 605.1(c),

any such language. However, we do find, on the back

of the qm^stionnaire (Form 40), the language used by

appellant in his brief. In other words, the language

that appellant attributes to Section 605.1(c) of said

Act of 1940 is merely an instruction upon the Selective



Service questionnaire and governed by Section 621.5

of Part 621 of the Selective Service Manual under the

general heading of ^^Questionnaire and General In-

formation," which said section is as follows:

^^621.5 Inadequate Questionnaire. When a reg-

istrant's Selective Service Questionnaire (Form
40) omits needed information, contains material
errors, or shows that the registrant failed to un-
derstand the questions, the local board may return
the Selective Service Questionnaire (Form 40) to

the registrant for correction and completion and
direct him to return same so completed and correct-

ed on or before a specified date. While compliance
with the instructions upon the Selective Service
Qestionnaire (Form 40) is required, the local

board should be guided by common sense rather
than technicalities. '^ (Italics ours.)

Under the above and foregoing section, the Board
could have returned the appelant 's questionnaire to

him for corerction. However, it was not mandatory. It

will be noted that the above section clearly indicates

that the Selective Service Board is not to be technical

with respect to compliance with the instructions upon
the questionnaire, and it is specifically set forth that the

Board should be guided by common sense rather than

technicalities. It appears to us that appellant is at-

tempting to take advantage of his own disregard for the

instructions with respect to the executon of the ques-

tionnaire.

The appellant also states in his argument on Assign-

ment of Error No. II that the Local Board failed to fol-

low the Selective Service Law, and for that reason its

orders were invalid, and therefore contends that he can-

not be criminally liable for failure to comply with any
such invalid order of the Board. However, outside of
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appellant's statement that the questionnaire was not

properly executed, appellant's general allegations fail

to include any other matters or things that the Selective

Service Board failed to comply with under the Selec-

tive Service law. It will be noted that the appellant

failed to request from or file with his Local Board the

special form for conscientious objectors, being Form
47 (R. T. 35), which is mandatory under and by virtue

of Section 621.3 of the Selective Service Manual, which

reads as follows

:

^^621.3 Special Form for Conscientious Object-

or. A registrant who claims to be a conscientious

objector shall offer information in substantiation

of his claim on a Special Form for Conscientious

Objector (Form 47) which, when filed, shall be-

come a part of his Selective Service Questionnaire

(Form 40). The Local Board, upon request, shall

furnish to any person claiming to be a conscien-

tious objector a copy of such Special Form for

Conscientious Objector (Form 47)."

Here, again, the appellant attempts to place the bur-

den upon his Selective Service Board, which the law,

and the rules and regulations promulgated in accord-

ance with the Selective service Act of 1940, clearly

place upon his shoulders, and his alone.

Again, we wish to reiterate that the appellant never

availed himself of the appeal allowed by law in cases

of this kind (R. T. 14), and, therefore, the registrant

cannot come to Court for relief until he has exhausted

all available and sufficient administratve remedies.

It seems that the appellant is laboring under the er-

ronc^ous premise that he may disobey the order of his

Selective Service Board, and, when he is placed on

trial for the violation, have the Court go into the prop-

osition of whether his Selective Service Board acted
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arbitrarily or capriciously. In support of his conten-

tion he cites several cases which we have read, but find

that they are not in point and are of absolutely no help

in determining the issue raised by appellant.

It is the contention of appellee that until the appel-

lant has exhausted all available and sufficient adminis-

trative remedies, he will be unable to seek relief before

a Court.

See U, S. V. Johnson (C. C. A. 8), 126 Fed. 2d
242-246.

U, S, V, DiLorenzo, 45 Fed. Supp. 590.

Fletcher v. U. S., 129 Fed. 2d 262.

Rase V. U. S., 129 Fed. 2d 204.

We quote the following from the case of JJ, S. v, Alois

Stanley Mroz (C. C. A. 7), 136 Fed. 2d 221, decided

June 3, 1943:

'^The Act itself (50 U. S. C. A. Sec. 310 (a) (2))
provides

:

„ ^^u^^i^-*-^

^The decision of such local boards shall be final "^.f

except where an appeal is authorized in accordance
with such rules and regulations as the President
may prescribe.

'

^^ Appellant dw^ells on lack of a due process
hearing, and on arbitrary and capricious action.
He seemingly fails to realize that war is realistic,

that the emergency requires immediate mobiliza-
tion of a large manpower ; that each case must be
handled individually yet speedily. The Act pro-
vides for the administrative set up to handle this

titanic task expeditiously. Each individual an-
swers his questionnaire, and can supplement it

with any other evidence he wishes to present in
support of his claimed exemption. If the Board's
ruling be adverse to him, he may appeal, ***.''
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'^ Appelant 's clear and unqualified duty was to

comply with his draft board's order. He can not

Hake the law into his own hands' and render him-

self invulnerable to consequences. The draft ma-
chinery has been legally set up, and it is not for

the individual to constitute himself judge of his

own case."

From the above and foregoing, we believe that the

trial court did not err in admitting Government's Ex-

hibit No. 2 in evidence.

ASSIGNMENT OF ERROR NO. Ill (App. B. 8, 9)

This assignment of error refers to the testimony of

Mr. Thomas Riordan as to what the rules and regula-

tions of the Selective Service System were. The appel-

lant bases his assignment of error on the premise that

such testimony could not be regarded as the best evi-

^dence and was not admissible (App. B. 8). Appellant

^contends that such testimony by Mr. Riordan is found

^on pages 10, 11, 12 and 13 of the Reporter's Transcript.

^We "have searched those enumerated pages of the Re-

^ porter's Transcript most thoroughly but have been un-

•^able to find where Mr. Riordan testified as to what

the rules and regulations of the Selective Service Sys-

tem were, other than the following, commencing with

Jine 24 at the bottom of page 10 of the Reporter's Tran-

"^ ^script

:

N'^

''A He was, he was reclassified on September

30th, 1941. At that time we had Rules and Regula-

tions that came out that all men who were oyer the

age of 28 years of age should be classified in 1-H,
3f * * ??

And again, at the bottom of page 12, commencing

with line 22, Mr. Riordan testified as follows

:
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^^We received these new Regulations stating that

all men classified in 1-H should be reclassified in

Class 1, so—/'

Mr. Riordan has been the clerk of Maricopa County
Local Board No. 6 ever since its inception (R. T. 3),

and therefore an executive officer of the Board, and
was entitled to testify as to what were the regulations

surrounding the registration, classification and other

details appertaining to the case of this appellant which

were before the said Selective Service Board.

Certainly the Court would take judicial notice of the

Selective Training and Service Act of 1940 and the

amendments thereto, and the rules and regulations duly

made pursuant thereto. In support of this contention,

appellee cites the following cases

:

Gardner v. Collector of Customs, 73 U. S. 499.

Bellaire, Benwood & Wheeling Ferry Co, v. In-
terstate Bridge Co., 40 Fed. 2d 323.

Doivney v, Geary-Wright Tobacco Co., 39 Fed.
Supp. 33.

Caha V. U. S., 152 U. S. 211-222.

Cohen v. U. S., 129 Fed. 2d 733.

In the case of Gardner v. Collector of Customs, supra,

we find the following language, at page 508 of the

opinion

:

^^The statute under consideration is a public

statute, as distinguished from a private statute. It

is one of which the courts take judicial notice with-
out proof, and, therefore, the use of the words ^ex-

trinsic evidence' are inappropriate."

And at the top of page 509, we find the following:
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''The judicial notice of the court must extend,

not only to the existence of the statute, but to the

time at which it takes effect, and to its true con-

struction/'

We quote from Downey v, Geary-Wright Tobacco

Co,, supra, as follows:

''The federal district court must take judicial

notice not only of provisions of Agircultural Ad-
justment Act but of all rules and regulations made
and promulgated under its authority.

'

'

We find in the case of Cohen v, U. S., supra, that the

district court could take judicial notice of federal stat-

utes and regulations of the Works Progress Adminis-

tration.

We believe that the case of Caha v. U. S., supra, com-

mencing at the bottom of page 221, clearly states the

rule, and we quote

:

"Another matter is this: The rules and reg-

ulations prescribed by the Interior Department in

respect to contests before the Land Office were not

formally offered in evidence, and it is claimed that

this omission is fatal, and that a verdict should

have been instructed for the defendant. But we are

of opinion that there was no necessity for a formal

introduction in evidence of such rules and regula-

tions. They are matters of which courts of the

United States take judicial notice. Questions of a

kindred nature have been frequently presented,

and it may be laid down as a general rule, dedueible

from the cases, that wherever, by the express lan-

guage of any act of Congress, power is entrusted

to either of the principal de])artinents of govern-

ment to prescribe rules and regulations for the

transaction of business in which the public is in-

terested, and in respect to which they have a right

to participate, and by which they are to be con-

trolled, the rules and regulations prescribed in
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pursuance of such authority become a mass of that
body of public records of which the courts take ju-
dicial notice.

'

'

We believe the above and foregoing cases clearly

show the Court committed no error in permitting the

witness to testify with respect to the regulations pro-

mulgated under and by virtue of said Selective Train-

ing and Service Act of 1940, for his testimony could

not have been prejudicial to the appellant in any de-

gree.

ASSIGNMENT OF ERROR NO. IV (App. B.9)

This assignment refers to the instructions of the

Court to the jury, and has for its basis that the trial

court erred in instructing the jury that even if a Local
Draft Board acted in an arbitrary and capricious man-
ner, or denies a registrant a full and fair hearing, nev-

ertheless the registrant must comply with the Board's
orders and then defend his dereliction by collaterally

attacking the Board's administrative acts. We believe

that the judge's instruction, claimed as error by appel-

lant in this case, correctly states the law (R. T. 57, 58),
and in support of the instruction we cite the following

cases

:

f7. S. V, Johnson (C. C. A. 8), 126 Fed. 2d 242-
246.

U, S. V. Grieme (C. C. A. 3), 128 Fed. 2d 811.

Rase V, V. S. (C. C. A. 6), 129 Fed. 2d 204.

U. S. V. Kaiiten (C. C. A. 2), 133 Fed. 2d 703.

TJ, S. V. Grieme, supra, states the law appertaining
to cases of this nature in this very able language

:

''The registrant may not, however, disobey the
Board's orders and then defend his dereliction by
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collaterally attacking the Board's administrative

acts/'

Also, in Base v. U. S., supra, we find this language

:

^'No power to review any classification, or the

denial of an exemption, is conferred upon the

courts/'

We quote from U. S. v. Kauten, supra, as follows

:

''Indeed it has become the general rule that

where Congress has delegated to an administrative

authority a certain field of governmental activity

and made its acts final, the courts will not interfere

until the administrative proceedings have
^
been

concluded and any administrative remedy that

may exist has been exhausted. Under this rule

there would seem to have been no good reason for

interrupting proceedings leading to induction until

some substantial physical restraint occurred. Then

the writ of habeas corpus is sufficient to remedy

any irregularities of Draft Boards and to satisfy

all reasonable scruples on the part of inductees.

Moreover, it is the practice of the Army to grant

a furlough of seven days after a registrant is for-

mally inducted before he is subject to military

training. This gives him time to apply for a writ

of habeas corpus without disturbing the selective

service machinery, if he thinks that his rights as a

conscientious objector have been infringed.

''It results from, the foregoing that the regis-

trant was hound to obey the order to report for in-

duction even if there had been error of laiv in his

classification. The Administrative Board has ju-

risdiction of his case and its order could not be wil-

fully disregarded." (Italics ours.)



15

SUMMARY
The indictment was sufficiently definite to inform

appellant of the nature of the charge and to support a

plea of former jeopardy.

Appellant had a fair and impatrial trial, and the ver-

dict and judgment should be affirmed.

Respectfully submitted,

FRANK E. FLYNN,
United States Attorney,

District of Arizona.

E. R. THURMAN,
Assistant U. S. Attorney.

Attorneys for Appellee.
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No. 10413

IN THE

Oltrrmt (Utrnvt of ApiJ^als
3F0r tl|F Jfttttli (dtrrml

ARLEY VIRGLE TUDOR,
Appellant^

vs.

UNITED STATES OF AMERICA,
Appellee,

REPLY BRIEF OF APPELLANT

Reply to brief of appellee herein will follow appel-

lee's statements as to questions presented which is as

follows

:

QUESTIONS PRESENTED

1. Whether the indictment is defective.

2. Whether the Court erred in the admission of cer-

tain evidence.

3. Whether the Court erred in permitting testi-

mony of a certain Government witness.

4. Whether the Court erred in instructing the jury.



ASSIGNMENT OF ERROR NO. I

This assignment has to do with the sufficiency of the

indictment. Appellee claims that every essential ele-

ment of the offense has been set forth in the indict-

ment. It has been heretofore called to the attention of

the Court that the aforesaid indictment does not at any

place state that Maricopa County local board No. 6 of

the Selective Service system located in Glendale, Ari-

zona, had jurisdiction over the defendant herein. Nor is

it shown under the said indictment that the said Selec-

tive Service Board followed the laws, rules and regula-

tions and orders of the Selective Service and Training

Act of 1940 and Amendments thereto. It is the conten-

tion of the defendant that the jurisdiction of the board

and its adherence to the law imder which it acted is a

necessary part of the indictment to show that an of-

fense was committed.

ASSIGNMENT OF ERROR NO. II

This assignment has to do with the api)ellant's objec-

tions to the admission in evidence of the Government's

Exliibit No. 2. Section 605.1 of the Selective Service

Manual provides for the administration of oaths and

the way in which such oaths shall be administered. The

questionnaire form itself provides that the form shall

be under oath. The rules and regulations promulgated

under the Selective Service and Traniing Act of 1910,

were very clearly not followed by the Selective Service

Board in that case. This in itself as regards to ques-

tionnaire would be of little import except that irregu-

larity in the proceedings of the Board are shown to

exist in the very inception of this i)articular case which

tendency of tlie Board colored the entire proceeding

had in connection with the defendant herein.



The Selective Service and Trainini>' Act of 1940, pro-

vides under Section 303 (g) as follows:

^^ Nothing contained in this Act shall be construed to

require any person to be subject to combatant training

and service in the land or naval forces of the United

States who, by reason of religious training and belief,

is conscientiously opposed to participation in war in

any form. Any such person claiming such exemption

from combatant training and service because of such

conscientious objections whose claim is sustained by

the local board shall, if he is inducted under this Act,

be assigned to non-combatant service as defined by the

President, or shall, if he is found to be conscientiously

opposed to participation in such noncombatant service,

in lieu of such induction, be assigned to work of na-

tional importance under civilian direction.''

Here it is shown that the Selective Service Board

was advised of the defendant's status as a conscien-

tious objector which they chose to entirely ignore in

direct contravention to the provisions of Section 303

(g) of the Selective Service and Training Act of 1940

as above set out. It is the contention of the defendant

that any order of induction placing him in combatant

service under such circumstances is invalid, unlawful

and void.

ASSIGNMENT OF ERROR NO. Ill

This assignment refers to the testimony of Mr.

Thomas Riordan as to what the rules and regulations

of the Selective Service System were. On Page 10, Line

24 of the Reporter's Transcript begins the testimony

of said Thomas Riordan which was in part as follows

:

^^At that time we had Rules and Regulations that

came out that all men that were over 28 years of age



should be classified in 1-H, so when the registrant

Tudor 's file came up for reclassification, we found he

was over 28 years of age. As I say, that was on Sep-

tember 30th, 1941, so he was placed in Class 1-H. Sub-

sequent to the Declaration of War, we received new

Rules and Regulations stating that all men—"

Exception was promptly taken protesting to the wit-

ness 's testifying to what the Selective Service Rules

and Regulations were. (R. T. 11)

The witness again testified as follows: (R. T. 12,

Line 22)

''We received these new Regulations stating that all

men classified in 1-H should be reclassified in Class 1,

so—''

Objection was duly taken there at the time of such

testimony and said objection overruled and exception

taken whereupon the witness was allowed to proceed.

It is still the contention of this defendant that the

Rules and Regulations themselves are the best evidence

and that the objection to the testimony of Mr. Riordau

as to what the Rules and Regulations were should be

stricken. We call the attention of the Court tliat this

was a trial before a jury and that the mere fact that

the Court could take the judicial notice of what the Se-

lective Service Training Act of 1940 and the amend-

ments thereto and the Rules and Regulations in no wise

changes the rules of evidence and that allowing such

testimony as to what the Rules and Regulation were

was an error on the part of the Court, and prejudicial

to the appellant.



ASSIGNMENT OF ERROR NO. IV

This assignment refers to the instructions of the

Court to the Jury. Appellant bases his objection to the

instruction given on the fact that the Court in no wise

gave cognizance or effect to 303 (g) of the Selective

Service and Training Act of 1940, which provides as

follows

:

''Nothing contained in this Act shall be construed

to require any person to be subject to combatant train-

ing and service in the land or naval forces of the United
States who, by reason of religious training and belief,

is conscientiously opposed to participation in war in

any form. Any such person claiming such exemption
from combatant training and service because of such

conscientious objections whose claim is sustained by
the local board shall, if he is inducted under this Act,

be assigned to non-combatant service as defined by the

President, or shall, if he is found to be conscientiously

opposed to participation in such noncombatant service,

in lieu of such induction, be assigned to work of na-

tional importance under civilian direction."

But the Court 's instruction was to the effect that the

Board could arbitrarily and capriciously and without

following the Selective Service and Training Act of

1940 and without a full and fair hearing make an order

which the defendant was bound to obey despite the fact

that the order of the Board was unlawful. During the

course of the trial tw^o things were shown and not con-

tradicted that would definitely place the defendant in

a class other than 1-A under the Selective Service and
Training Act of 1940, namely

:

1. Defendant was shown to be a conscientious ob-

jector and that the local Selective Service Board No.



6

6, Maricopa County, was notified thereof in the ques-

tionnaire of the defendant. (A. R. 23, A. R. 25)

2. It definitely proved that the defendant had de-

pendents whom he was supporting which according to

the Selective Service and Training Act of 1940, would

placed him in deferred classification, namely, 3-A. It

has been held by the Circuit Court of Appeals of the

Ninth District as follows

:

^^It is no violation of Section 311 of the Act to fail to

obey an order which the Board had no power to make.''

Robert Earl Hopper vs. United States of

Amercia, No. 10, 110 Dec. 18, 1942, Circuit

Court of Appeals for the Ninth Circuit.

SUMMARY

The indictment was insufficient.

The Court erred in the reception and rejection of

evidence.

The Court erred in denying the appellant's motion

for a directed verdict.

The Court erred in instructing the jury.

Respectfully submitted,

W. H. CHESTER,
Attorney for Appellant

412 Phx. Nat. Bank Bldg.

Phoenix, Arizona










